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SAN FRANCISCO
MUNICIPAL TRANSPORTATION AGENCY

DIVISION: Transit

BRIEF DESCRIPTION:

Authorizing the Director of Transportation to execute Contract No. SFMTA-2025-22-FTA with
New Flyer of America, Inc., to procure four 40-foot and three 60-foot battery-electric transit
buses, along with associated spare parts, special tools, manuals, and training through a
Cooperative Purchasing Agreement established by the State of Washington for an amount not to
exceed $13,424,512 and a term not to exceed five years.

SUMMARY:

e In 2013, the SFMTA began a transformative fleet replacement program by purchasing
112 40-ft hybrid electric coaches which are reaching the end of their 12 years useful life.

e On November 7, 2023, the SFMTA Board of Directors approved the revised Zero
Emission Vehicle Policy, which allows for the acquisition of battery electric buses as part
of the Zero Emission Rollout Plan.

e 1In 2015, the Federal Transit Administration (FTA) began allowing transit agencies to buy
buses using pre-negotiated cooperative purchasing agreements issued by State
governments and San Francisco Administrative Code Section 21.16 permits the SFMTA
to make purchases under the terms established by another agency's competitive
procurement process.

e On April 1, 2021, Washington awarded to New Flyer of America, Inc., State Cooperative
Purchasing Schedule Master Contract No. 06719-01, which included 40-foot and 60-foot
battery-electric transit buses.

e SFMTA staff has negotiated an agreement with New Flyer using the Washington State
cooperative purchasing agreement to purchase four 40-ft and three 60-foot battery-
electric transit buses and related spare parts, special tools, manuals, and training.

e The project funding is provided by the RM3 (bridge toll) funds, TCP, Prop L, Prop B
General Fund, LCFS, and CCSF TSF.

ENCLOSURES:
1. SFMTA Board Resolution
2. January 13, 2025 SF Admin. Code § 21.16 Finding by Acting Director of Transportation
3. Contract No. SFMTA-2025-22-FTA with New Flyer of America Inc.
APPROVALS: DATE

DIRECTOR CJ“ el January 30, 2025

SECRETARY /ﬁM"\ January 30, 2025

ASSIGNED SFMTAB CALENDAR DATE: February 4, 2025
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PURPOSE

The purpose of this calendar item is to authorize the Director of Transportation to execute
Contract No. SFMTA-2025-22-FTA with New Flyer of America, Inc., to procure four 40-foot
and three 60-foot battery-electric transit buses, along with associated spare parts, special tools,
manuals, and training through a Cooperative Purchasing Agreement established by the State of
Washington for an amount not to exceed $13,424,512 and a term not to exceed five years.

STRATEGIC PLAN GOALS AND TRANSIT FIRST POLICY PRINCIPLES

Goal 5:  Deliver reliable and equitable transportation services.

Goal 6:  Eliminate pollution and greenhouse gas emissions by increasing use of transit,
walking, and bicycling.

Goal 8:  Deliver quality projects on-time and on-budget.

Goal 9:  Fix things before they break and modernize systems and infrastructure.

Goal 10: Position the agency for financial success.

This action supports the following SFMTA Transit First Policy Principles:

1. To ensure quality of life and economic health in San Francisco, the primary objective of the
transportation system must be the safe and efficient movement of people and goods.

2. Public transit, including taxis and vanpools, is an economically and environmentally sound
alternative to transportation by individual automobiles. Within San Francisco, travel by public
transit, by bicycle and on foot must be an attractive alternative to travel by private automobile.

8. New transportation investment should be allocated to meet the demand for public transit
generated by new public and private commercial and residential developments.

10. The City and County shall encourage innovative solutions to meet public transportation
needs wherever possible and where the provision of such service will not adversely affect the
service provided by the Municipal Railway.

DESCRIPTION

The SFMTA has been a leader in supporting sustainable, reduced or zero emission revenue
transit vehicles. The agency currently operates the largest fleet of zero emission electric trolley
vehicles in North America, running on 100% greenhouse gas-free (GHQG) electricity, and has
replaced 100% of its older diesel buses with cleaner, more efficient diesel electric hybrid
vehicles fueled with renewable diesel. These electric hybrid vehicles offer lower fuel
consumption, decreased engine idling time while in service, and a substantial reduction in
emissions.

On November 7, 2023, the SFMTA Board of Directors approved Resolution No. 231107-092
which established an updated Zero Emission Vehicle Policy which commits to procure zero-
emissions vehicles to replace the SFMTA’s hybrid electric buses, with a goal of achieving a
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100% zero-emission fleet in compliance with the Innovative Clean Transit (ICT) regulation of
the California Air Resource Board (CARB).

The SFMTA began a transformative fleet replacement program by purchasing 112 40-ft hybrid
electric coaches in 2013. These coaches are reaching the end of their 12 years of useful life. The
original intention was to replace these vehicles with zero-emission vehicles, but project
complexities, such as funding and PG&E coordination, delayed progress on the facility upgrades
required to charge zero-emissions vehicles. As a result, the SFMTA needs to purchase 18
battery-electric vehicles along with the 94 hybrid vehicles in order to keep the fleet in an overall
state of good repair during the transition to a 100% zero-emission fleet. The 18 battery-electric
vehicle procurement will consist of 12 40-foot battery-electric buses (five from Gillig, four from
New Flyer, and three from Solaris) and six 60-foot battery-electric buses (three from New Flyer,
and three from Solaris). The SFMTA will have charging infrastructure available for 18 battery-
electric buses by the end of 2026. The three 60-foot New Flyer battery-electric buses will be the
SFMTA'’s first articulated battery-electric buses. The SFMTA intends to incorporate lessons
learned from these articulated battery-electric buses in future large-scale procurements. We
anticipate procuring a combination of low- and zero-emissions vehicles through 2031.

The Federal Transit Administration permits a transit agency to use out-of-state cooperative
purchasing agreements under Section 3019 of the 2015 Fixing America’s Surface Transportation
Act. In April 2021, the State of Washington’s Department of Enterprise Services entered into
cooperative purchasing agreements with qualified bus vendors that allow authorized users,
including public transit agencies outside of Washington State, to purchase buses using those
agreements at prices established by a competitive procurement. The State of Washington
cooperative procurement complied with the third-party procurement requirements of the FTA.

Washington State awarded State Cooperative Purchasing Schedule Master Contract No. 06719-
01 for Transit Buses: Heavy Duty to New Flyer of America, Inc. (New Flyer). The Master
Contract included multiple types of buses, including both 40-ft and 60-ft battery-electric transit
buses. The specifications of the coaches in the Washington State cooperative purchasing
agreement are broad enough to allow the SFMTA to use it to purchase vehicles that meet the
agency’s needs.

Under Section 21.16 of the San Francisco Administrative Code, the SFMTA may utilize the
competitive procurement process of any other public agency to make purchases of commodities
under the terms established in that agency's procurement process and as agreed upon by the City
and the procuring agency, upon making a determination that the other agency's procurement
process was competitive and the use of the other agency's procurement process would be in the
City's best interests. On January 13, 2025, the Director of Transportation signed a memorandum
determining that the procurement of the Washington State cooperative purchasing agreement
with New Flyer was competitive, and that its use is in the best interests of the City. In essence,
the Director concluded that the Washington State procurement achieved a competitive price for
the buses, and using Washington’s cooperative purchasing agreement would significantly reduce
the SFMTA’s administrative costs for the acquisition by avoiding the cost in money and time of
issuing a stand-alone request for proposals for the SFMTA’s requirements.
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Staff entered into negotiations with New Flyer and is now recommending award of the contract
to the bus manufacturer for four 40-foot and three 60-foot battery-electric transit buses along
with spare parts, special tools, manuals, and training. The negotiations included various
enhancements to the basic coach, including SFMTA’s technology package (e.g., signal priority,
video cameras, passenger counters), flush mounted and tinted window, USB charging ports, an
enhanced operator safety barrier, and an upgraded wheelchair ramp. The inclusion of these
enhancements did not impact the SFMTA’s ability to take advantage of the competitive price for
the base model bus established through the State of Washington’s competitive procurement.

STAKEHOLDER ENGAGEMENT

Within the SFMTA, Fleet Engineering staff worked with Transit Operators and Union
Leadership, Vehicle Maintenance Personnel, Accessible Services, IT, and Transit Planning.
SFMTA received positive feedback from various stakeholders with new flush mounted and
tinted windows, spacious seating configuration, operator barrier, and upgraded wheelchair ramp.

ALTERNATIVES CONSIDERED

The alternative to purchasing new coaches would be to rehabilitate the existing fleet to extend
the lives of these coaches beyond their 12 years useful life. However, this would lead to
additional breakdowns and a poorer customer experience, along with higher maintenance costs to
maintain the equipment. Replacing the buses with zero-emission battery-electric buses also
reduces emissions and provides a quiet riding experiences for customers.

In view of the above, the best alternative available to the SFMTA is to purchase new battery-
electric transit buses to replace its fleet of aging coaches.

SFMTA staff considered the alternative of conducting an independent procurement for the
battery-electric buses. After weighing the benefits and costs of a separate procurement compared
to those of placing an order under the Washington State cooperative purchasing agreement, the
Director of Transportation determined in January 2025 that using the Washington State
agreement is in the best interests of the SFMTA, as described above.

FUNDING IMPACT

The proposed $13.4M contract with New Flyer is part of a larger Battery Electric Bus
procurement project that also includes purchase of Gillig buses. The total cost of the Battery
Electric Bus procurement project is $30.4M. The proposed contract only includes the New Flyer
bus element of the project. The SFMTA intends to bring the Gillig procurement contract to
MTAB in the end of Spring 2025. The total Battery Electric Bus procurement project uses are
described below.

Uses
Project Component Amount ($M)
New Flyer bus contract 13.4
New Flyer associated cost items 4.3
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Gillig bus contract and associated cost items 12.7

Total bus procurement project 30.4

The proposed New Flyer contract is fully funded. However, there is a $2.3M funding gap within
the larger Battery Electric Bus procurement project. This funding gap impacts the Gillig
procurement portion of the project. Project staff will identify sources to close the funding gap
prior to bringing additional items to MTAB for review. The project funding sources are listed
below.

Sources
Project Funding Source Amount ($M)
Transportation Sustainability Fee FY22 0.39
Low Carbon Fuel Standard FY22 1.2
RM3 Bridge Tolls FY24 11.1
Transit Capital Priorities FTA Grant FY25 15.1
Environmental Protection Agency Grant 1.4
Funding Gap 2.3
Total Funding for this Project 30.4

ENVIRONMENTAL REVIEW

On January 10, 2025, the SFMTA, under authority delegated by the Planning Department,
determined that Contract No. SFMTA-2025-22-FTA is not a “project” under the California
Environmental Quality Act (CEQA) pursuant to Title 14 of the California Code of Regulations
Sections 15060(c) and 15378(b).

A copy of the CEQA determination is on file with the Secretary to the SFMTA Board of
Directors and is incorporated herein by reference.

OTHER APPROVALS RECEIVED OR STILL REQUIRED

The Contract Compliance Office has waived the Small Business Enterprise goal for this project
due to the specialized nature of the work and lack of subcontracting opportunities.

The City Attorney's Office has reviewed this calendar item.

The contract will require approval from the Board of Supervisors under San Francisco Charter
Section 9.118, as it is over $10,000,000.

RECOMMENDATION

Staff recommends that the SFMTA Board approve the request to authorize the Director of
Transportation to execute Contract No. SFMTA 2025-22-FTA with New Flyer of America, Inc.,
to procure four 40-foot and three 60-foot battery-electric transit buses, along with associated
spare parts, special tools, manuals, and training through a Cooperative Purchasing Agreement
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established by the State of Washington for an amount not to exceed $13,424,512 and a term not
to exceed five years.



SAN FRANCISCO
MUNICIPAL TRANSPORTATION AGENCY
BOARD OF DIRECTORS

RESOLUTION No.

WHEREAS, In 2013, the SFMTA began a transformative fleet replacement program by
purchasing 112 40-ft hybrid electric coaches. These coaches are reaching the end of their 12
years of useful life; and,

WHEREAS, On November 7, 2023, the SFMTA Board of Directors approved Resolution
No. 231107-092 which established an updated Zero Emission Vehicle Policy that commits to
procure zero-emissions vehicles to replace the SFMTA’s hybrid electric buses, with a goal of
achieving a 100% zero-emission fleet in compliance with the Innovative Clean Transit (ICT)
regulation of the California Air Resource Board (CARB); and,

WHEREAS, In 2021, Washington State completed a competitive procurement to award
cooperative purchasing agreements that allow public transit agencies outside of Washington
State to purchase Low Floor Battery-Electric Coaches in compliance with the requirements of
the Federal Transit Administration, and on April 1, 2021, Washington State announced the award
under that procurement to New Flyer of America, Inc., (New Flyer) of State Cooperative
Purchasing Schedule Master Contract No. 06719-01 for Transit Buses: Heavy Duty, including
40-foot and 60-foot battery-electric buses; and,

WHEREAS, Under S.F. Administrative Code Section 21.16, the SFMTA may utilize the
competitive procurement process of any other public agency to make purchases of commodities
under the terms established in that agency's competitive procurement process upon a finding that
the procurement is in the City’s best interests, and the Director of Transportation made that
finding about the Washington State cooperative purchasing agreement on January 13, 2025; and

WHEREAS, SFMTA staff has negotiated an agreement with New Flyer under the
Washington State cooperative purchasing agreement to purchase four 40-foot and three 60-foot
battery-electric transit buses and related spare parts, special tools, manuals, and training; and,

WHEREAS, Funding for this project will be provided by the RM3 (bridge toll) funds,
TCP, Prop L, Prop B General Fund, LCFS, and CCSF TSF.; and,

WHEREAS, On January 10, 2025, the SFMTA, under authority delegated by the
Planning Department, determined that Contract No. SFMTA-2025-22-FTA, is not a “project”
under the California Environmental Quality Act (CEQA) pursuant to Title 14 of the California
Code of Regulations Sections 15060(c) and 15378(b); and,

WHEREAS, A copy of the CEQA determination is on file with the Secretary to the
SFMTA Board of Directors, and is incorporated herein by reference; and,

WHEREAS, The Contract Compliance Office (CCO) reviewed the RFP for this Project;



due to the specialized nature of the work and lack of subcontracting opportunities, CCO waived
the SBE goal; and,

WHEREAS, The agreement with New Flyer, will require approval from the Board of
Supervisors, as it is over $10,000,000; now, therefore, be it

RESOLVED, That the San Francisco Municipal Transportation Agency
Board of Directors authorizes the Director of Transportation to execute Contract No. SFMTA-
2025-22-FTA with New Flyer of America, Inc., to procure four 40-foot and three 60-foot
battery-electric transit buses, along with associated spare parts, special tools, manuals, and
training through a cooperative purchasing agreement established by the State of Washington for
an amount not to exceed $13,424,512 and a term not to exceed five years; and be it further

RESOLVED, That the San Francisco Municipal Transportation Agency Board of
Directors commends this matter to the Board of Supervisors for its approval of Contract No.
SFMTA-2025-22-FTA.

I certify that the foregoing resolution was adopted by the San Francisco Municipal
Transportation Agency Board of Directors at its meeting of February 4, 2025.

Secretary to the Board of Directors
San Francisco Municipal Transportation Agency



Memorandum

Cooperative Purchase Justification

To: Julie Kirschbaum, Acting Director of Transportation, SFMTA

From: Janet Gallegos, Chief Program Manager, Transit Division

CC: Joseph Tabora, Marley Miller, Bhavin Khatri, Moiz Mansuri, Donnie Wong

Date: January 13, 2025

Subject: Procurement of four 40’ and three 60’ Battery-Electric Buses from New Flyer of America, Inc. and

five 40’ Battery-Electric Buses from Gillig using the Washington State Cooperative Purchasing
Contract: Justification and Request for Determination

Executive Summary

The SFMTA intends to purchase four 40’ and three 60’ battery-electric buses from New Flyer of
America (New Flyer) and five 40’ battery-electric buses from Gillig to replace diesel-hybrid buses that
have reached the end of their useful lives. The SFMTA intends to make this purchase from New Flyer
and Gillig using the Washington State Cooperative Purchasing Schedule Master Contract No. 06719-
01. This memo provides the justification for the purchase and a request for a determination by the
Director of Transportation under the San Francisco Administrative Code 21.16(b) that (i) the purchase
cooperative’s procurement process was competitive, and (ii) the use of that procurement would be in
the City’s best interests.

Justification Based on Purchaser’s Regulation 21.16(b): Use of Cooperative Agreements and
Contract Held by other Government Agencies

Although the SFMTA is not required to follow the Purchaser’s Regulations under the City Charter
section 8A.102(b)1’s assignment to the SFMTA of exclusive authority over contracting, Purchaser’s
Regulation 21.16(b) provides a useful framework for describing why using another agency’s
procurement is in the City’s interests. To justify the use of the procurement using the cooperative
agreement, SFMTA Transit Program Delivery performed the following assessments suggested by the
Purchaser’s Regulation:

1. An overview of the competitive process or sole source process utilized by the cooperative
agency, other government entity in procuring the contract: The Washington State Cooperative
Purchasing Schedule is a cooperative purchasing agreement that facilitates the procurement of
transit buses by other public transit agencies. The Washington State Department of Enterprise
Services completed a competitive process in procuring the contract. The State of Washington,
acting by and through Enterprise Services, is a member of and the lead procurement agency for
the Washington State Transit Bus Cooperative. The Washington State Transit Bus Cooperative
is a cooperative purchasing agreement for eligible participants to procure transit buses through
a competitively solicited and awarded Cooperative Master Contract. On behalf of the State of
Washington, Enterprise Services, as part of a competitive governmental procurement, issued a
Competitive Solicitation No. 06719-01 dated March 4, 2020 regarding Heavy Duty Transit
Buses. The RFP and the specifications were published and presented to the industry, allowing
responsive bidders to offer a bus that meets the specification. Enterprise Services evaluated all
responses to the Competitive Solicitation and identified both New Flyer and Gillig as successful
bidders. Once the responses were evaluated, the Washington State Department of Enterprise
Services awarded the contracts to the qualified contractors. Under the Cooperative Purchasing
Schedule, both New Flyer and Gillig offer a “baseline” configuration that conforms with the
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specification. The cooperative agreement also offers a list of options above the baseline. These
options are also pre-negotiated. The procuring agency can also request “unlisted options”.

Why the pricing offered under the contract is better than what the City can otherwise obtain, or
that the administrative benefit of using the contract outweighs any likely cost difference: The
Washington State Cooperative Purchasing Schedule serves multiple agencies both within and
outside of the State of Washington that together buy hundreds of buses. This gives the
Washington State Department of Enterprise Services great purchasing power. SFMTA Transit
Program Delivery determined that there are pricing benefits offered by the Washington State
contract, compared to preparing a City RFP. These included:

a. A pre-negotiated, lower bus price achieved by seeking a larger number of buses.

b. Although the bus manufacturers may pass through the State of Washington’s
administrative fees in their prices, those fees are still lower than the internal labor costs
the SFMTA would pay in preparing a City RFP.

c. Significant time saved by using the pre-negotiated contract instead of the City RFP
process especially when procuring a small quantity of vehicles.

An assessment of whether utilizing a Cooperative Contract will materially hinder the City’s ability
to meet its LBE participation goals: In the case of low floor battery-electric transit buses both 40’
and 60’, there are no qualifying manufacturers in the City & County of San Francisco, therefore
there is no impact on LBE participation goals.

A summation of any fees that must be paid by the City to the entity that established the contract
in question: The State of Washington’s contract does not charge any direct fees to the agencies
that use the cooperative agreement. The bus prices from the State of Washington Cooperative
Purchasing Contract are deemed to be a fair market price if the SFMTA would have issued its
own RFP. The SFMTA Transit Program Delivery evaluated the administrative costs and fees to
purchase the low floor battery-electric transit buses both 40’ and 60’ and concluded that the cost
of using the State of Washington Cooperative Purchasing Schedule is far less than the costs the
SFMTA would incur in preparing its own RFP for the same vehicles.

A description of due diligence undertaken prior to seeking Cooperative Contract approval: The
due diligence required for Cooperative Contract approval included:

a. Comparing the contracts available for the required product or service, conducting market
research, and evaluating whether the use of another agency’s contract is in the best
interest of the City: The SFMTA Transit Program Delivery researched available
cooperative agreements and identified those that offered low floor battery-electric transit
buses meeting the specification requirements of the agency. They concluded that a
procurement using the proposed purchasing agreement was best since it had low floor
battery-electric buses meeting the SFMTA specification, and the price was reasonable in
comparison to other State cooperative purchasing agreements. Overall, they concluded
that the Washington State Cooperative Purchasing Schedule provides a cost-effective
way to procure these buses.

b. Reviewing the contract for conformance with applicable laws and best practices: The
cooperative agreement selected meets all the FTA requirements and offers low floor
battery-electric transit bus designs from established and reputable manufacturers that
the SFMTA has experience with at a reasonable price.




c. Analyzing the product or service specifications, price, terms and conditions and other
factors such as: cost to utilize the contract, shipping, minimum spending requirements,
and availability of contract documentation, to ensure that the contract produces best
value: The low floor battery-electric transit buses offered were selected because they
met all the requirements of the SFMTA'’s specification. Pricing, availability, terms,
conditions, delivery, and warranty were competitive with the same factors on other
available state cooperative purchasing agreements. The use of the Washington State
Cooperative Purchasing Schedule to procure these buses is ideal as it saves the agency
time and money by simplifying contracting.

d. Contacting the lead agency to verify contract application and eligibility: The contract
administrator for the Washington State Department of Enterprise Services was
contacted to ensure the SFMTA meets all conformance and eligibility requirements. The
contract administrator determined that the SFMTA is eligible to purchase low floor
battery-electric transit buses from the cooperative agreement.

Request for Director of Transportation Determination

Under San Francisco Administrative Code section 21.16(b) and Charter section 8A.102(b)1, the
SFMTA may use the competitive procurement process of any other public agency when the Director of
Transportation makes a determination that: (i) the other agency's procurement process was competitive
or the result of a sole source award; and (ii) the use of the other agency's procurement would be in the
City's best interests. SFMTA Transit Program Delivery staff request that you make those
determinations based on the justifications presented in this memo. Overall, procuring low floor battery-
electric transit buses using the State of Washington Cooperative Purchasing Schedule Master Contract
No. 06719-01 is in the City’s best interests. Using the Washington State Cooperative Purchasing
Schedule will ensure that the SFMTA receives low floor battery-electric transit buses that meet all
SFMTA specifications from a reputable manufacturer at a reasonable cost based on a fair competition.

Thank you,

Jomt Gollegor

Janet Gallegos
Chief Program Manager, Transit Division

Director of Transportation Determination

| determine that, in connection with the SFMTA’s proposed purchase of four 40’ and three 60’ battery-
electric buses from New Flyer and five 40’ battery-electric buses from Gillig, (i) the Washington State
Cooperative Purchasing Schedule Master Contract No. 06719-01 procurement process was
competitive; and (ii) the use of that contract would be in the City's best interests.

O~

Julie Kirschbaum
Acting Director of Transportation




City and County of San Francisco

Municipal Transportation Agency

One South Van Ness Ave., 7" Floor
San Francisco, California 94103

Agreement between City and County of San Francisco and
New Flyer of America Inc.
(Through the State of Washington)
For Procurement of 4 40-Foot and 3 60-Foot Battery Electric Buses
Contract No. SFMTA-2025-22-FTA
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City and County of San Francisco

Municipal Transportation Agency

One South Van Ness Ave., 7" Floor
San Francisco, California 94103

Agreement between City and County of San Francisco
and
New Flyer of America Inc.
Contract No. SFMTA-2025-22-FTA

This Agreement is made as of , in the City and County of San
Francisco (City), State of California, by and between New Flyer of America Inc. (Contractor), a
North Dakota corporation with its principal place of business located at 6200 Glenn Carlson
Drive, St. Cloud, Minnesota 56301, and the City and County of San Francisco, a municipal
corporation, acting by and through its Municipal Transportation Agency (SFMTA).

Recitals
A. The SFMTA wishes to procure 4 40-foot and 3 60-foot Battery Electric Buses and

associated spare parts, special tools, manuals, training, and licenses from Contractor through the
Washington State Cooperative Purchasing Schedule Master Contract No. 06719-01 with New
Flyer of America Inc. (attached as Appendix A).

B. Under S.F. Administrative Code Section 21.16(b), the SFMTA may utilize the
competitive procurement process of any other public agency to make purchases of commodities
under the terms established in that agency's competitive procurement process upon a finding that
the procurement is in the City’s best interests.

C. In March 2020, the State of Washington Department of Enterprise Services issued a
competitive solicitation for a cooperative procurement for Heavy Duty Transit Buses of all types:
Diesel, Hybrid, CNG, Electric, and Hydrogen. The procurement complied with the third-party
procurement requirements of the Federal Transit Administration (FTA).

D. In 2020, Contractor submitted a bid in response to the competitive solicitation. The
State of Washington accepted the proposal and awarded State Cooperative Purchasing Schedule
Master Contract No. 06719-01 to Contractor as of April 1, 2021.

E. Contract No. 06719-01 Amendment 1 was executed on June 1, 2022, Amendment 2
was executed on April 1, 2023, Amendment 3 was executed on April 24, 2024 and Amendment
4 was executed on July 19, 2024. All Contract Amendments modified pricing as permitted by
section 3.4 Economic Pricing Adjustment, and Amendments 2 and 3 also exercised options to
extend the term by one year each.

F. Under the authority of Administrative Code Section 21.16, the SFMTA now wishes
to obtain the services of a qualified firm to procure 4 40-foot and 3 60-foot Battery Electric
Buses, and associated spare parts, special tools, manuals, training, and licenses, from Contractor

SFMTA P-615 CG (3-24) 1 of 44 SFMTA-2025-22-FTA
SwW n:\ptc\as2025\1000419\01812934.docx



through the Washington State Cooperative Purchasing Schedule Master Contract No. 06719-01,
as supplemented by the provisions of the Agreement.

G. The SFMTA has requested various optional features for the buses and has negotiated
with Contractor the price for these features on a cost basis, in accordance with the Washington
State contract. Contractor has also agreed to additional terms and conditions as consideration for
this Agreement.

H. The SFMTA finds that this procurement is in the City’s best interests.

I. Contractor represents and warrants that it is qualified to deliver the Goods required by
the City as set forth under this Agreement.

J. This Contract is primarily for Commodities and funded through Federal funds and, as
such, deemed exempt from the Subcontracting Requirements of Chapter 14B of the San
Francisco Administrative Code.

Now, THEREFORE, the parties agree as follows:
Article 1 Definitions
The following definitions apply to this Agreement:

1.1 “Acceptance” means the formal written acceptance by the City that all Goods and
Services, or a specific portion thereof, under the Contract has been satisfactorily completed.

1.2 “Agreement or Contract” means this contract document, including all attached
appendices, any future amendments, and all applicable City Ordinances and Mandatory City
Requirements specifically incorporated into this Agreement by reference as provided herein.

1.3  “Award” means notification from the City to Contractor of acceptance of
Contractor’s Proposal, subject to the execution and approval of a satisfactory Contract and bond
to secure the performance of the Contract, and to such other conditions as may be specified or
otherwise required by law.

14 “Buses” or “Coaches” or “Vehicles” means the vehicles procured under this
Contract.

1.5 “CCO” means the SFMTA Contract Compliance Office.

1.6 “City” or “the City” means the City and County of San Francisco, a municipal
corporation, acting by and through its Municipal Transportation Agency.

1.7 “City Data” means that data as described in Article 14 of this Agreement which
includes, without limitation, all data collected, used, maintained, processed, stored, or generated
by or on behalf of the City in connection with this Agreement. City Data includes, without
limitation, Confidential Information.

1.8 “Conditional Acceptance” means the circumstances in which a Bus has been
delivered to the SFMTA and placed in revenue service despite not having met all requirements
for Acceptance.
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1.9 “Confidential Information” means confidential City information including, but
not limited to, personally-identifiable information (PII), protected health information (PHI), or
individual financial information (collectively, Proprietary or Confidential Information) that is
subject to local, state or federal laws restricting the use and disclosure of such information,
including, but not limited to, Article 1, Section 1 of the California Constitution; the California
Information Practices Act (Civil Code § 1798 et seq.); the California Confidentiality of Medical
Information Act (Civil Code § 56 et seq.); the federal Gramm-Leach-Bliley Act (15 U.S.C. §§
6801(b) and 6805(b)(2)); the privacy and information security aspects of the Administrative
Simplification provisions of the federal Health Insurance Portability and Accountability Act (45
CFR Part 160 and Subparts A, C, and E of part 164); and San Francisco Administrative Code
Chapter 12M (Chapter 12M). Confidential Information includes, without limitation, City Data.

1.10 “Conformed Contract Documents” means the Contract documents, revised to
incorporate information included in the Contractor's Proposal and accepted by the City.

1.11 “Contract Administrator” means the contract administrator assigned to the
Contract by the SFMTA, or his or her designated agent.

1.12  “Contract Modification” means a written amendment to the Contract, agreed to
by the City and Contractor, covering changes in the Conformed Contract Documents within the
general scope of the Contract and establishing the basis of payment and time adjustments for the
Goods and Services affected by the changes.

1.13  “Contractor” or “Consultant” means New Flyer of America Inc., located at
6200 Glenn Carlson Drive, St. Cloud, Minnesota 56301.

1.14 “Controller” means the Controller of the City.
1.15 “Correction” means the elimination of a Defect.

1.16 “Day” (whether or not capitalized) means a calendar day, unless otherwise
designated.

1.17 “Defect” means any patent or latent malfunctions or failures in manufacture or
design of any component or subsystem.

1.18 “Deliverables” mean Contractor’s work product resulting from the Services
provided by Contractor to the City during the course of Contractor’s performance of the
Agreement, including without limitation, the work product described in the “Technical
Specifications.”

1.19 “Director of Transportation” means the Director of Transportation of the
SFMTA or his or her designee.

1.20 “Effective Date” means the date upon which the City’s Controller certifies the
availability of funds for this Agreement as provided in Section 3.1.
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1.21 “Final Acceptance” means the formal written Acceptance by the Director of
Transportation or his or her designee that all Contract Deliverables for the Contract have been
satisfactorily completed and accepted.

1.22 “FTA” means the Federal Transit Administration.

1.23  “Goods” or “Commodities” means the products, materials, equipment or supplies
to be provided by Contractor under this Agreement.

1.24 “Mandatory City Requirements” means those City laws set forth in the San
Francisco Municipal Code, including the duly authorized rules, regulations, and guidelines
implementing such laws that impose specific duties and obligations upon Contractor.

1.25 “Party” and “Parties” mean the City and Contractor either collectively or
individually.

1.26  “Project Manager” means the project manager assigned to the Contract for the
SFMTA, or his or her designated agent.

1.27  “Proposal” means the technical and management information and prices
submitted by Contractor to the City during the process of negotiating the Agreement.

1.28 “Purchase Order” means the written order issued by the City to the Contractor,
authorizing the Effective Date as provided in Section 2.1.

1.29  “Resident Inspector” means any inspector or inspectors who may be assigned
by the SFMTA Project Manager for the inspection of Goods to be provided under this Contract.

1.30 “San Francisco Municipal Transportation Agency” or “SFMTA” means the
agency of the City with jurisdiction over surface transportation in San Francisco, as provided
under Article VIIIA of the City’s Charter.

1.31 “Services” means the work performed by Contractor under this Agreement as
specifically described in Appendix A, Washington State Cooperative Purchasing Schedule
Master Contract No. 06719-01, Transit Buses: Heavy Duty, including all services, labor,
supervision, materials, equipment, actions and other requirements to be performed and furnished
by Contractor under this Agreement.

1.32  “Subconsultant”, “Subcontractor” or “Supplier” means any firm under contract
to the Contractor for services under this Agreement.

1.33  “Technical Specifications” means the specifications, provisions, and
requirements that detail the Goods and the materials, products (including the assembly and
testing), and other requirements relative to the manufacturing and construction of the Goods
contained in the following documents:

e Appendix A: Exhibit A — Included Transit Buses (containing Solicitation Exhibit
B-1 Specifications — Heavy Duty Buses)
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e Appendix G: SFMTA’s Technical Specifications
e Appendix H: New Flyer Option Proposals Accepted by the SFMTA.

1.34 “Working Days” means those Days during which regular business is conducted,
excluding Saturdays, Sundays, and all Federal, State, and municipal holidays that are observed
by the SFMTA during the duration of the Contract.

Article 2 Term of the Agreement

2.1 The term of this Agreement shall commence on the Effective Date and expire five
years later, unless earlier terminated as otherwise provided herein.

Article 3 Financial Matters
3.1 Certification of Funds; Budget and Fiscal Provisions

3.1.1 Termination in the Event of Non-Appropriation. This Agreement is
subject to the budget and fiscal provisions of the City’s Charter. Charges will accrue only after
prior written authorization certified by the Controller in the form of a Purchase Order, and the
amount of the City’s obligation hereunder shall not at any time exceed the amount certified for
the purpose and period stated in such advance authorization. This Agreement will terminate
without penalty, liability or expense of any kind to the City at the end of any fiscal year if funds
are not appropriated for the next succeeding fiscal year. If funds are appropriated for a portion of
the fiscal year, this Agreement will terminate, without penalty, liability or expense of any kind at
the end of the term for which funds are appropriated. The City has no obligation to make
appropriations for this Agreement in lieu of appropriations for new or other agreements. City
budget decisions are subject to the discretion of the Mayor and the Board of Supervisors.
Contractor’s assumption of risk of possible non-appropriation is part of the consideration for this
Agreement.

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS OF
THIS AGREEMENT.

3.1.2 Maximum Costs. The City’s payment obligation to Contractor cannot at
any time exceed the amount certified by the City’s Controller for the purpose and period stated in
such certification. Absent an authorized Emergency per the City Charter or applicable Code, no
City representative is authorized to offer or promise, nor is the City required to honor, any
offered or promised payments to Contractor under this Agreement in excess of the certified
maximum amount without the Controller having first certified the additional promised amount
and the Parties having modified this Agreement as provided in Section 11.5 “Modification of this
Agreement”.

3.2 Authorization to Commence Work. Contractor shall not commence any work
under this Agreement until City has issued formal written authorization to proceed, such as a
purchase order, Task Order or notice to proceed. Such authorization may be for a partial or full
scope of work.
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33 Compensation

3.3.1 Calculation of Charges. Contractor shall provide to the SFMTA an
invoice pursuant to the Schedule set out in Appendix J (Payment Milestones). Compensation
shall be made for Goods and Services identified in the invoice that the Director of
Transportation, or his or her designee, in his or her sole discretion, concludes have been
satisfactorily delivered or performed. In no event shall the amount of this Agreement exceed
Thirteen Million Four Hundred Twenty Four Thousand Five Hundred Twelve Dollars
($13,424,512.00). The breakdown of charges associated with this Agreement appears in
Appendix B, Calculation of Charges, Schedule 1 — Schedule of Prices. In no event shall the City
be liable for interest or late charges for any late payments. The City will not honor minimum
service order charges for any Services covered by this Agreement.

3.3.2 Progress Payments

(a) Progress payments shall be conditioned on either (i) transfer of
title, free of encumbrances, to the City for the portion of the components, equipment or material
paid for by the progress payment, plus a certificate of insurance required by Section 5.1 of this
Agreement; or (ii) issuance of a letter of credit in conformance with the provision of Section
4.9.3 in the amount of the progress payment. Progress payments for which a letter of credit shall
be required are as follows: Milestone set forth in Item 1(a) in Appendix J (authorization of
shipment) for each Vehicle.

(b)  Inlieu of a letter of credit to secure progress payments, Contractor
may elect to increase its performance bond required under Section 4.9.1 of this Agreement by the
amount of progress payments for the above milestone and any other items for which Contractor
elects to submit security instead of transferring title. Such increase in the amount of the
performance bond shall be included in the amount of the performance bond submitted at the time
of Contract Award. This increase in the amount of the performance bond shall constitute security
for all progress payments for which the bond is issued should Contractor default with respect to
any provision of this Agreement. In lieu of an increase in the Performance Bond, an Advance
Payment Bond, in a form acceptable to the City's Risk Manager, or other security acceptable to
the City's Risk Manager, will also be accepted.

3.3.3 Retention. As described in Appendix J, the City will withhold 2% of the
Vehicle amount as retention until Final Acceptance and conclusion of the Agreement. The City
will not make price adjustments to this Contract to protect Contractor from economic inflation;
however, the City will negotiate with Contractor adjustments to the price of the Coaches
resulting from legislation or regulations that become effective after the date of this Contract that
affects the price of the Buses.

3.3.4 Payment Limited to Satisfactory Services and Delivery of Goods.
Contractor is not entitled to any payments from the City until the SFMTA approves the Services
rendered and Goods delivered. Payments to Contractor by the City shall not excuse Contractor
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from its obligation to replace the unsatisfactory delivery of Services and Goods, even if the
unsatisfactory character was apparent or could have been detected at the time such payment was
made. Non-conforming Goods delivered pursuant to this Agreement that do not conform to the
requirements of this Agreement may be rejected by the City and in such case must be replaced
by Contractor without delay at no cost to the City.

3.3.5 Withhold Payments. If Contractor fails to provide Goods and Services in
accordance with Contractor’s obligations under this Agreement, the City may withhold any and
all payments due to Contractor until such failure to perform is cured, and Contractor shall not
stop work as a result of the City’s withholding of payments, as provided herein.

3.3.6 Invoice Format. Invoices submitted by Contractor under this Agreement
must be in a form acceptable to the City’s Controller and the SFMTA, and include a unique
invoice number and a specific invoice date. Payment shall be made by the City as specified in
Section 3.3.8, or in such alternate manner as the Parties have mutually agreed upon in writing.
All invoices must show:

» Relevant milestones;

* Purchase order number;

* Contract order number;

« Contract payment terms and contract price;

* Unit price;

* Quantity of items;

» Complete description of Goods delivered or Services performed;
* Total invoice amount;

* Supporting documentation and/or documentation referencing submittal or
delivery;

* PeopleSoft Purchase Order ID Number;

* PeopleSoft Supplier Name and ID;

* Sales/use tax (if applicable).

Invoices that do not include all required information or contain inaccurate information may not
be processed for payment.

3.3.7 Reserved. (SBE/DBE Payment and Utilization Tracking System)
3.3.8 Getting paid by the City for Goods and Services

(a) The City and County of San Francisco utilizes a commercial
product through its banking partner to pay the City contractors electronically. Contractor shall
sign up to receive electronic payments to be paid under this Agreement. To sign up for electronic
payments, visit SF City Partner at sfgov.org.

(b) At the option of the City, Contractor may be required to submit
invoices directly in the City’s financial and procurement system (PeopleSoft) via eSettlement.
Refer to https://sfeitypartner.sfgov.org/pages/training.aspx for more information on
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eSettlement. For access to PeopleSoft eSettlement, submit a request through
sfemployeeportalsupport@sfgov.org.

3.3.9 Grant Funded Contracts

(a) Grant Terms. The funding for this Agreement may be provided in
full or in part by a Federal or State Grant to the City. As part of the terms of receiving the funds,
the City is required to incorporate some of the terms into this Agreement. The incorporated terms
may be found in Appendix F, “FTA Requirements for Procurement Contracts — Revenue Rolling
Stock .” To the extent that any Grant Term is inconsistent with any other provisions of this
Agreement such that Contractor is unable to comply with both the Grant Term and the other
provision(s), the Grant Term shall apply.

(b)  Disallowance. If Contractor requests or receives payment from the
City for Goods and Services, reimbursement for which is later disallowed by the State of
California or United States Government, Contractor shall promptly refund the disallowed amount
to the City upon the City’s request. At its option, the City may offset the amount disallowed from
any payment due or to become due to Contractor under this Agreement or any other agreement
between Contractor and the City.

(©) Subcontractors. Contractor shall insert each Grant Term into each
lower tier subcontract. Contractor is responsible for compliance with the Grant Terms by any
subcontractor, lower-tier subcontractor or service provider.

3.3.10 Payment Terms

(a) Payment Due Date: Unless the SFMTA notifies the Contractor
that a dispute exists, Payment shall be made within 30 Days, measured from (1) the delivery and
acceptance of Goods and/or the rendering of Services or (2) the date of receipt of the invoice,
whichever is later. Payment is deemed to be made on the date the City issued a check to
Contractor or, if Contractor has agreed to electronic payment, the date the City posted electronic
payment to Contractor.

(b) Reserved. (Payment Discount Terms)

3.4  Audit and Inspection of Records. Contractor agrees to maintain and make
available to the City, during regular business hours, accurate books and accounting records
relating to the Goods and Services. Contractor will permit the City to audit, examine, and make
copies of such books and records, and to make audits of all invoices, materials, payrolls, records
or personnel and other data related to all other matters covered by this Agreement, whether
funded in whole or in part under this Agreement. Contractor shall maintain such data and records
in an accessible location and condition for a period of not less than five years, unless required for
a longer duration due to Federal, State, or local requirements of which the City will notify
Contractor in writing, after final payment under this Agreement or until after final audit has been
resolved, whichever is later. The State of California or any Federal agency having an interest in
the subject matter of this Agreement shall have the same rights as conferred upon the City by this
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Section. Contractor shall include the same audit and inspection rights and record retention
requirements in all subcontracts.

3.5 Submitting False Claims. The full text of San Francisco Administrative Code
Section 21.35, including the enforcement and penalty provisions, is incorporated into this
Agreement. Any contractor or subcontractor who submits a false claim shall be liable to the City
for the statutory penalties set forth in that section.

3.6  Reserved. (Payment of Prevailing Wages)
3.7 Reserved. (Displaced Worker Protection Act)

Article 4 Goods and Services

4.1 Reserved. (Primary and Secondary Contractors)
4.2  Reserved. (Term Agreement — Indefinite Quantities)

4.3 Personnel. Contractor represents and warrants that it is qualified to deliver the
Goods and Services required by the SFMTA, and that all Goods and Services will be delivered
by only competent personnel with the degree of skill and care required by current and sound
professional procedures and practices. Contractor will comply with the City’s reasonable
requests regarding assignment and/or removal of personnel, but all personnel, including those
assigned at the City’s request, must be supervised by Contractor. Contractor shall commit
sufficient resources for timely completion within the project schedule.

4.4 Goods

4.4.1 Awarded Goods. The Goods to be provided under this contract are
described in the pricing sheets in Appendix B, and are further defined in Washington State
Cooperative Purchasing Schedule Master Contract No. 06719-01, which is incorporated into this
Agreement through Appendix A, SFMTA’s Technical Specifications in Appendix G, and the
New Flyer Proposal & Options Accepted by the SFMTA in Appendix H. All Goods provided by
the Contractor shall conform with the Technical Specifications in Appendix A as supplemented
by Appendices G and H, and shall be delivered according to the Project Delivery Schedule
(Appendix I). This Agreement is subject to the terms and conditions of Washington State Master
Contract No. 06719-01, and is intended to supplement, but not change or otherwise modify the
terms and conditions set forth in Appendix A. Officers and employees of the City are not
authorized to request, and the City is not required to reimburse the Contractor for, Goods beyond
the Goods described in Appendix B and the Technical Specifications unless the Contract is
modified as provided in Section 11.5 (Modification of this Agreement).

4.4.2 Spare Parts. The total Contract amount includes an allowance of
$250,000 for spare parts, as per Schedule 1 of Appendix B. The City may choose to purchase
spare parts from the Contractor at its sole discretion from the list of spare parts included in
Schedule 1A of Appendix B. The City reserves the right to purchase spare parts that are not
included in Schedule 1A from the Contractor at prices negotiated based on costs. The prices for
spare parts listed in Schedule 1A shall be valid for at least two years from the Effective Date.
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Spare parts shall be delivered within 120 Days after the SFMTA provides written notice of intent
to acquire the specified parts.

4.4.3 Special Tools. The total Contract amount includes an allowance of
$100,000 for special tools, as per Schedule 1 of Appendix B. The City may choose to purchase
special tools from the Contractor at its sole discretion from the list of special tools included in
Schedule 1B of Appendix B. The City reserves the right to purchase special tools that are not
included in Schedule 1B from the Contractor at prices negotiated based on costs. The prices for
special tools listed in Schedule 1B shall be valid for at least two years from the Effective Date.

4.4.4 Cancellation of Goods. If during the term of the Agreement, a contract
item is determined to be unacceptable for a particular use, and such is documented by the
SFMTA, Contractor agrees that the item will be canceled and removed from the Agreement
without penalty to the City. The City’s sole obligation to Contractor is payment for deliveries
made prior to the cancellation date. The City shall give Contractor ten Days’ notice prior to any
cancellation. The City will purchase the required replacement item from any source and in the
manner as determined by the SFMTA. If a contracted item has been discontinued by the
manufacturer or is deemed temporarily unavailable, Contractor shall search the marketplace and
find an acceptable equal substitute in the time required for delivery and at the Agreement price.
Contractor must notify the SFMTA in writing, which can include email, certified mail, or other
trackable mail, of any changes in the description of article, brand, product code or packaging.
Any changes made without the approval of the City will constitute a Default under this
Agreement.

4.4.5 Place of Manufacture. No article furnished hereunder shall have been
made in prison or by convict labor, except Goods purchased for use by the City’s detention
facilities. The SFMTA may require Contractor to provide within 7 Working Days from the date
they are requested to do so, information and documentation requested by Purchaser, including
but not limited to: sources of supply, distribution, dealership or agency agreements and
authorizations from manufacturer(s) they claim to represent, lines of credit with financial
institutions for manufacturer(s) they claim to represent, lines of credit with financial institutions
and suppliers, numbers of employees, trade references and any other information to determine
the Contractor’s fitness to supply the Agreement requirements.

4.4.6 Electrical Products. Goods must comply with all applicable laws,
ordinances and other legal requirements, including (among others) the Cal-OSHA regulations in
Title 8 of the Code of Regulations and, for electrical products, Sections 110.2 and 110.3 (B) of
the S.F. Electrical Code.

4.4.7 Condition of Goods. Goods offered and furnished must be new and
previously unused, and of manufacturer’s latest model, unless otherwise specified herein.
Contractor shall establish quality control measures, as applicable to department’s operations, and
promptly provide documented reports to the City of any product defects or premature failures.
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4.4.8 Inspection. All Goods supplied shall be subject to inspection and
acceptance or rejection by any SFMTA official responsible for inspection. Non-conforming or
rejected Goods may be subject to reasonable storage fees.

4.4.9 F.O.B. Goods shall be shipped Freight on Board, to any destination
named in a Purchase Order issued by the City against this Agreement. The cost of shipment must
be incorporated into the offered unit costs.

4.4.10 Failure to Deliver. If Contractor fails to deliver Goods of the quality, in
the manner or within the time called for by this Agreement, such Goods may be bought from any
source by the SFMTA. If the City is required to pay a price that exceeds the price agreed upon by
this Agreement, the excess price will be charged to and collected from Contractor (or sureties on
its bond, if bond has been required); or, the City may terminate the Agreement for default; or, the
City may return deliveries already made and receive a refund.

4.4.11 Safety Data Sheets. Where required by law or by the City, Contractor
will include Safety Data Sheets (SDSs) with delivery for applicable items. Failure to include the
SDSs for such items will constitute a material breach of contract and may result in refusal to
accept delivery.

4.4.12 Warranty. Contractor warrants to the City that the manufacturer’s
warranty and service will be passed on to the City at the time of delivery.

4.5 Services

4.5.1 Awarded Services. Contractor agrees to perform the Services stated in
Appendix A. Officers and employees of the City are not authorized to request and the City is
not required to compensate for Services beyond those stated. If, during the term of the
Agreement, a contract service is determined to be unacceptable for a particular department, and
such is documented by the SFMTA, Contractor agrees that the service will be canceled and
removed from the Agreement without penalty to the City. The City’s sole obligation to
Contractor is payment for Services performed prior to the cancellation date. The City shall give
Contractor ten days’ notice prior to any cancellation. The City will contract for the required
service from any source and in the manner as determined by the SFMTA. Contractor must
notify the SFMTA in writing, which can include email, certified mail, or other trackable mail,
30 days in advance of any changes in the Services required in the Agreement. Any changes
made without the approval of the SFMTA will constitute a Default.

4.5.2 Subcontracting. Contractor may subcontract portions of the Services only
upon prior written approval of the City. Contractor is responsible for its subcontractors
throughout the course of the work required to perform the Services. All Subcontracts must
incorporate the terms of Article 10 “Additional Requirements Incorporated by Reference” of
this Agreement, unless inapplicable. Neither Party shall, on the basis of this Agreement,
contract on behalf of, or in the name of, the other Party. Any agreement made in violation of
this provision shall be null and void.
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4.5.3 Independent Contractor; Payment of Employment Taxes and Other
Expenses

(a) Independent Contractor. For the purposes of this Section 4.5,
“Contractor” shall be deemed to include not only Contractor, but also any agent or employee of
Contractor. Contractor acknowledges and agrees that at all times, Contractor is an independent
contractor and is wholly responsible for the manner and means by which it performs Services
and work required under this Agreement. Contractor, its agents, and employees will not
represent or hold themselves out to be employees of the City at any time. Contractor shall not
have employee status with the City, nor be entitled to participate in any plans, arrangements, or
distributions by the City pertaining to or in connection with any retirement, health or other
benefits that the City may offer its employees. Contractor is liable for its acts and omissions.
Contractor shall be responsible for all obligations and payments, whether imposed by federal,
state or local law, including, but not limited to, FICA, income tax withholdings, unemployment
compensation, insurance, and other similar responsibilities related to Contractor’s performing
Services and work, or any agent or employee of Contractor providing same. Nothing in this
Agreement shall be construed as creating an employment or agency relationship between the
City and Contractor or any of its agents or employees. Contractor agrees to maintain and make
available to the City, upon request and during regular business hours, accurate books and
accounting records demonstrating Contractor’s compliance with this Section. Should the City
determine that Contractor is not performing in accordance with the requirements of this Section,
the City shall provide Contractor with written notice of such failure. Within five Working Days
of Contractor’s receipt of such notice, and in accordance with Contractor policy and procedure,
Contractor shall remedy the deficiency. Notwithstanding, if the City believes that an action of
Contractor warrants immediate remedial action by Contractor, the City shall contact Contractor
and provide Contractor in writing with the reason for requesting such immediate action.

(b) Payment of Employment Taxes and Other Expenses. Should the
City, in its discretion, or a relevant taxing authority such as the Internal Revenue Service or the
State Employment Development Division, or both, determine that Contractor is an employee for
purposes of collection of any employment taxes, the amounts payable under this Agreement
shall be reduced by amounts equal to both the employee and employer portions of the tax due
(and offsetting any credits for amounts already paid by Contractor which can be applied against
this liability). The City shall then forward those amounts to the relevant taxing authority. Should
a relevant taxing authority determine a liability for past Services performed by Contractor for
the City, upon notification of such fact by the City, Contractor shall promptly remit such
amount due or arrange with the City to have the amount due withheld from future payments to
Contractor under this Agreement (again, offsetting any amounts already paid by Contractor
which can be applied as a credit against such liability). A determination of employment status
pursuant to this Section 4.5 shall be solely limited to the purposes of the particular tax in
question, and for all other purposes of this Agreement, Contractor shall not be considered an
employee of the City. Notwithstanding the foregoing, Contractor agrees to indemnify and hold
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harmless the City and its officers, agents and employees from, and, if requested, shall defend
them against any and all claims, losses, costs, damages, and expenses, including attorneys’ fees,
arising from this Section.

4.6  Changes. The SFMTA may at any time, by a written order, make changes within
the general scope of this Agreement. Such change shall serve to modify this Agreement to the
extent necessary to execute the change as directed. If any such change causes an increase or
decrease in the cost of, or the time required for, the performance of any part of the Services
under this Agreement, whether changed or not changed by the order, the SFMTA shall make an
equitable adjustment in the contract price, the delivery schedule, or both, and shall modify the
Agreement accordingly. The Contractor must assert its right to an adjustment under this article
within three Working Days from the date of receipt of the written order. Failure by Contractor to
give timely notice of the change could constitute waiver of a claim for an equitable adjustment.
However, if the SFMTA decides that the facts justify it, the SFMTA may receive and act upon a
proposal submitted at any time before final payment of the Agreement. If the Contractor’s
proposal includes the cost of equipment or materials made obsolete or excess by the change, the
SFMTA shall have the right to prescribe the manner of the disposition of such equipment or
materials. Failure to agree to any adjustment shall be a dispute under Section 11.6, Dispute
Resolution Procedure. However, nothing in this provision shall excuse the Contractor from
proceeding with the Agreement as changed.

4.7  Assignment. The Services to be delivered by Contractor are personal in
character. This Agreement may not be directly or indirectly assigned, novated, or otherwise
transferred, unless first approved by the City by written instrument executed and approved in the
same manner as this Agreement. Any purported assignment made in violation of this provision
shall be null and void.

4.8 Liquidated Damages. By entering into this Agreement, Contractor agrees that in
the event the Goods and Services are delayed beyond the delivery schedule stated in Appendix I
and in the Technical Specifications of this Agreement, or if Contractor fails to correct fleet
defects in accordance with Technical Specifications, the City will suffer actual damages that will
be impractical or extremely difficult to determine. Contractor agrees that the sums in the table
below per Day for each Day of delay beyond the delivery schedule are not a penalty, but are a
reasonable estimate of the loss that the City will incur based on the delay, established in light of
the circumstances existing at the time this Agreement was awarded. The City may deduct a sum
representing the liquidated damages from any money due to Contractor under this Agreement or
any other contract between the City and Contractor. Such deductions shall not be considered a
penalty, but rather agreed upon monetary damages sustained by the City because of Contractor’s
failure to furnish deliverables to the City within the time fixed or such extensions of time
permitted in writing by the City. Liquidated damages imposed under this Agreement shall be in
addition to any other damages that are recoverable by the City specified elsewhere in the
Contract.
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Item No. Milestone Amount Per
Day

1. Delivery of Pilot Coach $400

2. Submittal of Training Lesson Plans $200
Submittal of Draft Operation, Maintenance, and

3. $200
Parts Manual

4. Delivery of 1st Production Coach $400

5. Delivery of Last Production Coach $400

6. Spare Parts Delivery $400

7. Delivery of Special Tools $400
Submittal of Final Operation, Maintenance, and

8. $200
Parts Manuals

0. Contractor-Supplied Parts 2%*

* 2% per day of Contractor’s list price for every Day a part is past the 72-hour delivery time
(see Technical Specifications, Section 10.2.2.2).

4.9 Performance and Payment Security. The following provisions set forth
financial guarantees that must be met by Contractor. Contractor may choose to meet the
requirements of this Section by obtaining either the required bonds or an irrevocable letter of
credit (Letter of Credit) in an equivalent amount.

4.9.1 Bonds

(a) Within 10 days following the execution of the contract, Contractor
is required to furnish a performance bond in an amount not less than One Million dollars
($1,000,000) to guarantee Contractor's faithful performance of all obligations of the Contract,
including warranty obligations in existence until the last Vehicle is Accepted. The Notice to
Proceed will be issued after bond is approved.

(b) After the City fully accepts the last Vehicle, the City will issue a
letter releasing the obligations of the surety under the performance bond, provided that all
Deliverables have been performed and Accepted and a warranty bond or letter of credit meeting
the requirements of Section 4.9.3 is in place. The original bond document(s) shall be retained by
the City.

(c) Contractor shall provide a two-year warranty or guaranty bond in
the amount of Five Hundred Thousand dollars ($500,000) covering all of Contractor's warranty
obligations under the Contract, which bond shall become effective upon release of the
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Performance Bond under subsection b. above. At the City's election, and subject to approval of
the surety issuing the bond, Contractor shall provide for up to two one-year extensions or
renewals of the warranty or guaranty bond at an amount approved by the SFMTA and the City's
Risk Manager. If the original surety declines to extend or renew the initial bond, Contractor shall
in good faith try to obtain the required additional coverage from another surety and shall
document to the City its efforts in this regard. At the expiration of the warranty bond, the City
will release it in the same manner as it releases the performance and labor and materials bonds
(see Subsection (b) above).

4.9.2 Requirements for Bonds

(a) Bonding entities on the above bonds must be legally authorized to
engage in the business of furnishing performance bonds in the State of California. All bonding
entities must be satisfactory to the SFMTA and to the Controller and Risk Manager of the City.

(b)  During the period covered by the Agreement, if any of the sureties
upon the bond shall have an AM Best rating that falls below A-, VIII, or become insolvent and
unable to pay promptly the amount of such bond to the extent to which the surety might be
liable, Contractor, within 30 days after notice given by the SFMTA to Contractor, shall by
supplemental bond or otherwise, substitute another and sufficient surety approved by SFMTA in
place of the surety becoming insolvent or unable to pay. If Contractor fails within such 30-day
period to substitute another and sufficient surety, Contractor, if the SFMTA so elects, shall be
deemed to be in default in the performance of its obligations hereunder and upon the said bond.
The City, in addition to any and all other remedies, may terminate the Agreement or bring any
proper suit or proceeding against moneys then due or which thereafter may become due
Contractor under the Agreement. The amount for which the surety shall have justified on the
bond and the moneys so deducted shall be held by the City as collateral for the performance of
the conditions of the bond.

4.9.3 Requirements for Letter of Credit

(a) General Requirements. Any Letter of Credit submitted as
required security under this Agreement shall be a confirmed, clean, irrevocable Letter of Credit
in favor of the City and County of San Francisco, a municipal corporation. It must have an
original term of one year, with automatic renewals of the full amount (subject to modification to
reflect the adjustments set forth above in Section 4.9.1) throughout the term of the Agreement
and throughout the performance of Contractor's obligations under the Agreement. If Contractor
fails to deliver the Letter of Credit as required, the City will be entitled to cancel this Agreement.
The Letter of Credit must provide that payment of its entire face amount, or any portion thereof,
will be made to the City upon presentation of a written demand to the bank signed by the
Director of Transportation on behalf of the City.

(b) Financial Institution. The Letter of Credit must be issued on a
form and issued by a financial institution acceptable to the City in its sole discretion, which
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financial institution must (i) be a bank or trust company doing business and having an office in
the City and County of San Francisco, (i1) have a combined capital and surplus of at least
$25,000,000, and (iii) be subject to supervision or examination by federal or state authority and
with at least a Moody's A rating. Should the financial institution fail to maintain such rating,
Contractor shall replace the Letter of Credit within 30 days with a Letter of Credit from a
financial institution with such a rating.

(¢) Demand on Letter of Credit. The Letter of Credit will constitute
a security deposit guaranteeing faithful performance by Contractor of all terms, covenants, and
conditions of this Agreement, including all monetary obligations set forth herein. If Contractor
defaults with respect to any provision of this Agreement, the SFMTA may make a demand under
the Letter of Credit for all or any portion thereof to compensate the City for any loss or damage
that they may have incurred by reason of Contractor's default, negligence, breach or dishonesty.
Such loss or damage may include without limitation any damage to or restoration of the City
property or property that is required to be constructed, maintained or repaired pursuant to this
Agreement, payments to the City, and claims for liquidated damages; provided, however, that the
City will present its written demand to said bank for payment under said Letter of Credit only
after the City first has made its demand for payment directly to Contractor, and five full Working
Days have elapsed without Contractor having made payment to the City. Should the City
terminate this Agreement due to a breach by Contractor, the City shall have the right to draw
from the Letter of Credit those amounts necessary to pay any fees or other financial obligations
under the Agreement and perform the Goods and deliver the Services described in this
Agreement until such time as the City procures another contractor and the agreement between
the City and that contractor becomes effective. The City need not terminate this Agreement in
order to receive compensation for its damages. If any portion of the Letter of Credit is so used or
applied by the City, Contractor, within 10 Working Days after written demand by the City, shall
reinstate the Letter of Credit to its original amount; Contractor's failure to do so will be a
material breach of this Agreement.

(d) Expiration or Termination. The Letter of Credit must provide
for 60 days notice to the City in the event of non-extension of the Letter of Credit; in that event,
Contractor shall replace the Letter of Credit at least 10 Working Days prior to its expiration. In
the event the City receives notice from the issuer of the Letter of Credit that the Letter of Credit
will be terminated, not renewed or will otherwise be allowed to expire for any reason during the
period from the commencement of the term of this Agreement to 90 Days after the expiration or
termination of this Agreement, or the conclusion of all of Contractor's obligations under the
Agreement, whichever occurs last, and Contractor fails to provide the City with a replacement
Letter of Credit (in a form and issued by a financial institution acceptable to the City) within 10
Working Days following the City’s receipt of such notice, such occurrence shall be an event of
default, and, in addition to any other remedies the City may have due to such default (including
the right to terminate this Agreement), the City shall be entitled to draw down the entire amount
of the Letter of Credit (or any portion thereof) and hold such funds in an account with the City
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Treasurer in the form of cash guarantying Contractor’s obligations under this Agreement. In such
event, the cash shall accrue interest to the Contractor at a rate equal to the average yield of
Treasury Notes with one-year maturity, as determined by the Treasurer. In the event the Letter of
Credit is converted into cash pursuant to this paragraph, upon termination of this Agreement,
Contractor shall be entitled to a full refund of the cash (less any demands made thereon by the
City) within 90 Days of the termination date, including interest accrued through the termination
date.

(e) Return of Letter of Credit. The Letter of Credit will be returned
within 90 Days after the end of the term of this Agreement, provided that Contractor has
faithfully performed throughout the life of the Agreement, Contractor has completed its
obligations under the Agreement, there are no pending claims involving Contractor's
performance under the Agreement and no outstanding disagreement about any material aspect of
the provisions of this Agreement. In the event this Agreement is assigned, as provided for in
Section 4.7, the City will return or release the Letter of Credit not later than the effective date of
the assignment, provided that the assignee has delivered to the City an equivalent Letter of
Credit, as determined by the City.

® Excessive Demand. If the City receives any payments from the
aforementioned bank under the Letter of Credit by reason of having made a wrongful or
excessive demand for payment, the City will return to Contractor the amount by which the City's
total receipts from Contractor and from the bank under the Letter of Credit exceeds the amount
to which the City is rightfully entitled, together with interest thereon at the legal rate of interest,
but the City will not otherwise be liable to Contractor for any damages or penalties.

4.10 Reserved. (Fidelity Bond)

4.11 Emergency - Priority 1 Service. In case of an emergency that affects any part
of the San Francisco Bay Area, Contractor will give the City Priority 1 service with regard to the
Goods and Services procured under this Agreement unless preempted by State and/or Federal
laws. Contractor will make every good faith effort in attempting to deliver the Goods and
Services using all modes of transportation available. In addition, the Contractor shall charge fair
and competitive prices for Goods and Services ordered during an emergency and not covered
under the awarded Agreement.

4.12 Annual Usage Reports by Contractor

4.12.1 Annually no later than February 15 and upon request, Contractor shall
prepare and submit to the SFMTA an electronic report in Microsoft Excel or CSV format
identifying the Goods and Services rendered under this Agreement (“Usage Report™).

4.12.2 The Usage Report must detail all Goods and Services performed by
Contractor as of the Contract start date through December of the calendar year directly preceding
the date of the report.

SFMTA P-615 CG (3-24) 17 of 44 SFMTA-2025-22-FTA
SwW n:\ptc\as2025\1000419\01812934.docx



4.12.3 The Usage Report shall include, at a minimum, the following data:
(1) all Goods and Services ordered (Order)
(2) all Goods and Services delivered
(3) the date on which each Order was placed
(4) the date on which each Order was delivered

(5) total quantity and unit price of the Goods and/or Services contained
within each Order.

4.12.4 The SFMTA reserves the right to terminate this Agreement if information
requested from and submitted by Contractor fails to satisfy the SFMTA and/or Contractor is
unable to provide the information and/or documentation within the period requested.

Article 5 Insurance and Indemnity
5.1 Insurance

5.1.1 Required Coverages. Without in any way limiting Contractor’s liability
pursuant to the “Indemnification” section of this Agreement, Contractor must maintain in force,
during the full term of the Agreement, insurance in the following amounts and coverages:

(a) Commercial General Liability Insurance with limits not less than
$5,000,000 each occurrence for Bodily Injury and Property Damage, including Contractual
Liability, Personal Injury, Products and Completed Operations.

(b) Comprehensive or Business Automobile (Transit Coach, Truck,
and other vehicles included) Liability Insurance with limits not less than $5,000,000 each
occurrence, “Combined Single Limit” for Bodily Injury and Property Damage, including Owned,
Non-Owned and Hired auto coverage, as applicable.

(c) Workers’ Compensation Liability Insurance, in statutory amounts,
with Employers’ Liability Limits not less than $1,000,000 each accident, injury, or illness.

(d) Reserved. (Professional Liability Insurance)

(e) Reserved. (Technology Errors and Omissions Liability Insurance)
® Reserved (Cyber and Privacy Coverage)

(2) Reserved. (Pollution Liability Insurance)

(h)  During the course of this Agreement, should any Vehicles already
Accepted by the City, and in which title is vested in the City, be returned to Contractor for any
reason, Contractor shall maintain, with respect to such vehicles, Garagekeepers’ Legal Liability
Insurance with limits not less than 100 percent of the value of City Vehicles and equipment in
Contractor’s care, custody, or control, including coverage’s for fire, theft, riot and civil
commotion, vandalism or malicious mischief, and collision; all-risk transportation insurance for
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the full value of all the City-owned coaches in transit between Contractor and City premises; and
any loss payable to the City as its interest may appear.

(i) During the course of this Agreement, as title to components or
Coaches is transferred to the City (refer to Section 3.3.2), Contractor shall provide property
insurance on such components against all risks of loss or damage for 100% of their replacement
value, including the City as a named insured and loss payee, as its interests may appear, and any
deductible not to exceed $25,000 each loss.

5.1.2 Additional Insured

(a) The Commercial General Liability Insurance policy must include
as Additional Insured the City and County of San Francisco, and its Officers, Agents, and
Employees.

(b)  The Automobile Liability Insurance policy must include as
Additional Insured the City and County of San Francisco, and its Officers, Agents, and
Employees.

(c) Reserved. (Pollution Auto Liability Insurance Additional Insured
Endorsement)

5.1.3 Waiver of Subrogation

(a) The Workers’ Compensation Liability Insurance policy(ies) shall
include a waiver of subrogation in favor of the City for all work performed by the Contractor, its
employees, agents and subcontractors.

5.1.4 Primary Insurance

(a) The Commercial General Liability Insurance policy shall provide
that such policies are primary insurance to any other insurance available to the Additional
Insureds, with respect to any claims arising out of this Agreement, and that the insurance applies
separately to each insured against whom claim is made or suit is brought.

(b) The Automobile Liability Insurance policy shall provide that such
policies are primary insurance to any other insurance available to the Additional Insureds, with
respect to any claims arising out of this Agreement, and that the insurance applies separately to
each insured against whom claim is made or suit is brought.

(c) Reserved. (Pollution Liability Insurance Primary Insurance
Endorsement)

5.1.5 Other Insurance Requirements

(a) Thirty Days’ advance written notice shall be provided to the City
of cancellation, intended non-renewal, or reduction in coverages, except for non-payment for
which no less than 10 Days’ notice shall be provided to the City. Notices shall be sent to the City
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address set forth in Section 11.1 (Notices to the Parties). All notices, certificates and
endorsements shall include the SFMTA contract number and title on the cover page.

(b) Should any of the required insurance be provided under a claims-
made form, Contractor shall maintain such coverage continuously throughout the term of this
Agreement and, without lapse, be maintained for a period of three years beyond the expiration of
this Agreement, to the effect that, should occurrences during the Agreement term give rise to
claims made after expiration of the Agreement, such claims shall be covered by such claims-
made policies.

(c) Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims investigation or
legal defense costs be included in such general annual aggregate limit, such general annual
aggregate limit shall be double the occurrence or claims limits specified above.

(d)  Should any required insurance lapse during the term of this
Agreement, requests for payments originating after such lapse shall not be processed until the
City receives satisfactory evidence of reinstated coverage as required by this Agreement,
effective as of the lapse date. If insurance is not reinstated, the City may, at its sole option,
terminate this Agreement effective on the date of such lapse of insurance.

(e) Before delivering any Goods or commencing any Services,
Contractor shall furnish to the City certificates of insurance including additional insured and
waiver of subrogation status, as required, with insurers with ratings comparable to A-, VIII or
higher, that are authorized to do business in the State of California, and that are satisfactory to
the City, in form evidencing all coverages set forth above. Approval of the insurance by the City
shall not relieve or decrease Contractor’s liability hereunder.

® If Contractor will use any subcontractor(s) to deliver Goods and/or
provide the Services, Contractor shall require the subcontractor(s) to provide all necessary
insurance and to name the City and County of San Francisco, and its officers, agents and
employees and the Contractor as additional insureds and waive subrogation in favor of the City,
where required.

5.2 Indemnification

5.2.1 Contractor shall indemnify and hold harmless the City and its officers,
agents and employees from, and, if requested, shall defend them from and against any and all
liabilities (legal, contractual, or otherwise), losses, damages, costs, expenses, or claims for injury
or damages (collectively, “Claims”) arising from or in any way connected with Contractor’s
performance of the Agreement, including but not limited to, any: (i) injury to or death of a
person, including employees of the City or Contractor; (ii) loss of or damage to property; (iii)
violation of local, state, or federal common law, statute or regulation, including but not limited to
privacy or personally identifiable information, health information, disability and labor laws or
regulations; (iv) strict liability imposed by any law or regulation; or (v) losses arising from
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Contractor’s execution of subcontracts not in accordance with the requirements of this
Agreement applicable to subcontractors; except to the extent such indemnity is void or otherwise
unenforceable under applicable law, and except where such Claims are the result of the active
negligence or willful misconduct of the City and are not contributed to by any act of, or by any
omission to perform some duty imposed by law or agreement on Contractor, its subcontractors,
or either’s agent or employee. The foregoing indemnity shall include, without limitation,
reasonable fees of attorneys, consultants, and experts, and related costs and the City’s costs of
investigating any claims against the City.

5.2.2 In addition to Contractor’s obligation to indemnify the City, Contractor
specifically acknowledges and agrees that it has an immediate and independent obligation to
defend the City from any claim which actually or potentially falls within this indemnification
provision, even if the allegations are or may be groundless, false or fraudulent, which obligation
arises at the time such Claim is tendered to Contractor by the City and continues at all times
thereafter.

5.2.3 Contractor shall indemnify and hold the City harmless from all loss and
liability, including attorneys’ fees, court costs and all other litigation expenses for any
infringement of the patent rights, copyright, trade secret or any other proprietary right or
trademark, and all other intellectual property claims of any person or persons arising directly or
indirectly from the receipt by the City, or any of its officers or agents, of Contractor’s Goods and
Services.

5.2.4 Under no circumstances will the City indemnify or hold harmless
Contractor

Article 6 Liability of the Parties

6.1 Liability of the City. CITY’S PAYMENT OBLIGATIONS UNDER THIS
AGREEMENT SHALL BE LIMITED TO THE PAYMENT OF THE COMPENSATION
PROVIDED FOR IN SECTION 3.3, “COMPENSATION,” OF THIS AGREEMENT.
NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, IN NO EVENT
SHALL CITY BE LIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ON
CONTRACT OR TORT, FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR
INCIDENTAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOST PROFITS,
ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT OR THE GOODS
AND SERVICES DELIVERED IN CONNECTION WITH THIS AGREEMENT

6.2 Liability for Use of Equipment. The City shall not be liable for any damage to
persons or property as a result of the use, misuse or failure of any equipment used by Contractor,
or any of its subcontractors, or by any of their employees, even though such equipment is
furnished, rented or loaned by the City.
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6.3 Liability for Incidental and Consequential Damages. Contractor shall be
responsible for incidental and consequential damages resulting in whole or in part from
Contractor’s acts or omissions.

Article 7 Payment of Taxes

71 Contractor to Pay All Taxes. Except for any applicable California sales and use
taxes charged by Contractor to the City, Contractor shall pay all taxes, including possessory
interest taxes levied upon or as a result of this Agreement, or the Goods and Services delivered
pursuant hereto. Contractor shall remit to the State of California any sales or use taxes paid by
the City to Contractor under this Agreement. Contractor agrees to promptly provide information
requested by the City to verify Contractor’s compliance with any State requirements for
reporting sales and use tax paid by the City under this Agreement.

7.2 Possessory Interest Taxes. Contractor acknowledges that this Agreement may
create a “possessory interest” for property tax purposes. Contractor accordingly agrees on behalf
of itself and its permitted successors and assigns to timely report on behalf of the City to the
County Assessor the information required by San Francisco Administrative Code Section 23.39,
as amended from time to time, and any successor provision. Contractor further agrees to provide
such other information as may be requested by the City to enable the City to comply with any
reporting requirements for possessory interests that are imposed by applicable law.

7.3 Withholding. Contractor agrees that it is obligated to pay all amounts due to the
City under the San Francisco Business and Tax Regulations Code during the term of this
Agreement. Pursuant to Section 6.10-2 of the San Francisco Business and Tax Regulations
Code, Contractor further acknowledges and agrees that the City may withhold any payments due
to Contractor under this Agreement if Contractor is delinquent in the payment of any amount
required to be paid to the City under the San Francisco Business and Tax Regulations Code.
Any payments withheld under this paragraph shall be made to Contractor, without interest, upon
Contractor coming back into compliance with its obligations.

Article 8 Termination and Default
8.1 Termination for Convenience

8.1.1 The City shall have the option, in its sole discretion, to terminate this
Agreement, at any time during the term hereof, for convenience and without cause. The City
shall exercise this option by giving Contractor written notice of termination (Notice of
Termination). The Notice of Termination shall specify the date on which termination of the
Agreement shall become effective (Termination Date).

8.1.2 Upon receipt of the Notice of Termination, Contractor shall commence
and perform, with diligence, all actions necessary on the part of Contractor to effect the
termination of this Agreement on the Termination Date and to minimize the liability of
Contractor and the City to third parties as a result of the termination. All such actions shall be
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subject to the prior approval of the City. Such actions may include any or all of the following,
without limitation:

(a) Completing performance of any Services and delivery of any
Goods that the SFMTA requires Contractor to complete prior to the Termination Date.

(b) Halting the performance of all Services on and after the
Termination Date and halting the delivery of all Goods on and after the Termination Date unless
such Goods were ordered prior to the Termination Date.

(c) Canceling all existing orders and subcontracts by the Termination
Date, and not placing any further orders or subcontracts for materials, Services, equipment or
other items.

(d) At the SFMTA’s direction, assigning to the City any or all of
Contractor’s right, title, and interest under the orders and subcontracts canceled. Upon such
assignment, the SFMTA shall have the right, in its sole discretion, to settle or pay any or all
claims arising out of the cancelation of such orders and subcontracts.

(e) Subject to the SFMTA’s approval, settling all outstanding
liabilities and all claims arising out of the canceled orders and subcontracts.

® Taking such action as may be necessary, or as the SFMTA may
direct, for the protection and preservation of any property related to this Agreement which is in
the possession of Contractor and in which the SFMTA has or may acquire an interest.

8.1.3 Within 30 Days after the Termination Date, Contractor shall submit to the
SFMTA an invoice, which shall set forth each of the following as a separate line item:

(a) The reasonable cost to Contractor, without profit, for all Services
provided and all Goods ordered prior to the Termination Date, for which the City has not already
made payment. Reasonable costs may include a reasonable allowance for actual overhead, not to
exceed a total of ten percent (10%) of Contractor’s direct costs for Services. Any overhead
allowance shall be separately itemized. Contractor may also recover the reasonable cost of
preparing the invoice.

(b) A reasonable allowance for profit on the cost of the Services
described in the immediately preceding subsection (a), provided that Contractor can establish, to
the satisfaction of the City, that Contractor would have made a profit had all Services under this
Agreement been completed, and provided further, that the profit allowed shall in no event exceed
five percent (5%) of such cost.

(c) The reasonable cost to Contractor of handling and returning
material or equipment delivered to the City or otherwise disposed of as directed by the City.

(d) A deduction for the cost of materials to be retained by Contractor,
amounts realized from the sale of such materials and not otherwise recovered by or credited to
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the City, and any other appropriate credits to the City against the cost of the Services or other
work.

8.1.4 In no event shall the City be liable for costs incurred by Contractor or any
of its subcontractors after the Termination Date, except for those costs specifically listed in
Section 8.1.2. Such non-recoverable costs include, but are not limited to, anticipated profits on
the Services under this Agreement, post-termination employee salaries, post-termination
administrative expenses, post-termination overhead or unabsorbed overhead, attorneys’ fees or
other costs relating to the prosecution of a claim or lawsuit, prejudgment interest, or any other
expense which is not reasonable or authorized under Section 8.1.3.

8.1.5 In arriving at the amount due to Contractor under this Section, the SFMTA
may deduct: (i) all payments previously made by the SFMTA for Services covered by
Contractor’s final invoice; (ii) any claim which the SFMTA may have against Contractor in
connection with this Agreement; (iii) any invoiced costs or expenses excluded pursuant to the
immediately preceding subsection 8.1.4; and (iv) in instances in which, in the opinion of the
SFMTA, the cost of any Service performed under this Agreement is excessively high due to
costs incurred to remedy or replace defective or rejected Services, the difference between the
invoiced amount and SFMTA’s estimate of the reasonable cost of performing the invoiced
Services in compliance with the requirements of this Agreement.

8.1.6 Payment Obligation. The City’s payment obligation under this Section
shall survive termination of this Agreement.

8.2 Termination for Default; Remedies

8.2.1 Each of the following shall constitute an immediate event of default
(Event of Default) under this Agreement:

(a) Contractor fails or refuses to perform or observe any term,
covenant or condition contained in any of the following Sections of this Agreement:

3.5 Submitting False Claims

4.7 Assignment

Article 5 Insurance and Indemnity

Article 7 Payment of Taxes

10.10 Alcohol and Drug-Free Workplace
11.10 Compliance with Laws

Article 14 Data and Security

(b) Contractor fails or refuses to perform or observe any other term,
covenant or condition contained in this Agreement, including any obligation imposed by
ordinance or statute and incorporated by reference herein, and such default is not cured within 10
Days after written notice thereof from the SFMTA to Contractor. If Contractor defaults a second
time in the same manner as a prior default cured by Contractor, the SFMTA may in its sole
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discretion immediately terminate the Agreement for default or grant an additional period not to
exceed five Days for Contractor to cure the default.

(c) Contractor (1) is generally not paying its debts as they become due;
(i1) files, or consents by answer or otherwise to the filing against it of a petition for relief or
reorganization or arrangement or any other petition in bankruptcy or for liquidation or to take
advantage of any bankruptcy, insolvency or other debtors’ relief law of any jurisdiction; (iii)
makes an assignment for the benefit of its creditors; (iv) consents to the appointment of a
custodian, receiver, trustee or other officer with similar powers of Contractor or of any
substantial part of Contractor’s property; or (v) takes action for the purpose of any of the
foregoing.

(d) A court or government authority enters an order (i) appointing a
custodian, receiver, trustee or other officer with similar powers with respect to Contractor or with
respect to any substantial part of Contractor’s property; (ii) constituting an order for relief or
approving a petition for relief; reorganization or arrangement; or any other petition in bankruptcy
or for liquidation or to take advantage of any bankruptcy, insolvency or other debtors’ relief law
of any jurisdiction; or (iii) ordering the dissolution, winding-up or liquidation of Contractor.

8.2.2 Default Remedies. On and after any Event of Default, the City shall have
the right to exercise its legal and equitable remedies, including, without limitation, the right to
terminate this Agreement or to seek specific performance of all or any part of this Agreement. In
addition, where applicable, the City shall have the right (but no obligation) to cure (or cause to
be cured) on behalf of Contractor any Event of Default; Contractor shall pay to the City on
demand all costs and expenses incurred by the City in effecting such cure, with interest thereon
from the date of incurrence at the maximum rate then permitted by law. The City shall have the
right to offset from any amounts due to Contractor under this Agreement or any other agreement
between the City and Contractor: (i) all damages, losses, costs or expenses incurred by the City
as a result of an Event of Default; and (ii) any liquidated damages levied upon Contractor
pursuant to the terms of this Agreement; and (iii), any damages imposed by any ordinance or
statute that is incorporated into this Agreement by reference, or into any other agreement with
the City.

8.2.3 All remedies provided for in this Agreement may be exercised
individually or in combination with any other remedy available hereunder or under applicable
laws, rules and regulations. The exercise of any remedy shall not preclude or in any way be
deemed to waive any other remedy. Nothing in this Agreement shall constitute a waiver or
limitation of any rights that the City may have under applicable law.

8.2.4 Any notice of default must be sent in accordance with Article 11.

8.3 Non-Waiver of Rights. The omission by either Party at any time to enforce any
default or right reserved to it, or to require performance of any of the terms, covenants, or
provisions hereof by the other Party at the time designated, shall not be a waiver of any such
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default or right to which the Party is entitled, nor shall it in any way affect the right of the Party
to enforce such provisions thereafter.

8.4 Rights and Duties upon Termination or Expiration

8.4.1 This Section and the following Sections of this Agreement listed below,
shall survive termination or expiration of this Agreement:

334 Payment Limited to Satisfactory Services and Delivery of
Goods

339 Grant Funded Contracts

34 Audit and Inspection of Records

3.5 Submitting False Claims

Article 5 Insurance and Indemnity

6.1 Liability of the City

6.3 Liability for Incidental and Consequential Damages

Article 7 Payment of Taxes

8.1.6 Payment Obligation

8.2.2 Default Remedies

9.1 Ownership of Results

9.2 Works for Hire

11.6 Dispute Resolution Procedure

11.7 Agreement Made in California; Venue

11.8 Construction

11.9 Entire Agreement

11.10 Compliance with Laws

11.11 Severability

Article 13 SFMTA Specific Terms
Article 14 Data and Security

8.4.2 Subject to the survival of the Sections identified in Section 8.4.1, above, if
this Agreement is terminated prior to expiration of the term specified in Article 2, this
Agreement shall be of no further force or effect. Contractor shall transfer title to the City, and
deliver in the manner, at the times, and to the extent, if any, directed by the City, any work in
progress, completed work, supplies, equipment, and other materials produced as a part of, or
acquired in connection with the performance of this Agreement, and any completed or partially
completed work which, if this Agreement had been completed, would have been required to be
furnished to the City.

Article 9 Rights in Deliverables

9.1 Ownership of Results. Any interest of Contractor or its subcontractors, in the
Deliverables, any partially completed Deliverables, and related materials for the purposes of this
Agreement, shall become the property of and will be transmitted to the City. Unless expressly
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authorized in writing by the City, Contractor may not retain and use copies for reference and as
documentation of its experience and capabilities.

9.2 Works for Hire. If, in connection with Services, Contractor or its
subcontractors creates Deliverables that are considered works for hire under Title 17 of the
United States Code, shall become the property of the City. If any such Deliverables are ever
determined not to be works for hire under federal law, Contractor hereby assigns all Contractor’s
copyrights to such Deliverables to the City, agrees to provide any material and execute any
documents necessary to effectuate such assignment, and agrees to include a clause in every
subcontract imposing the same duties upon its subcontractors. With the City’s prior written
approval, Contractor and its subcontractors may retain and use copies of such works for
reference and as documentation of their respective experience and capabilities provided that any
such use is in conformance with the confidentiality provisions of this Agreement.

9.3 Licenses Granted

9.3.1 Computerized Software and Systems. To the extent that software,
firmware, systems designs, computerized manuals, training modules, or other such Deliverables
are not designed specifically for the City’s purposes in connection with the Agreement,
Contractor grants the City a perpetual, non-exclusive, non-transferable, license at all locations
owned or controlled by the City to use all such Deliverables, or portions thereof. The City shall
also be authorized to modify or prepare derivative works of the Deliverables and make copies of
such Deliverables for internal use only. Any such modifications shall become the property of the
City unless such modifications are not used exclusively for internal purposes. The City agrees
not to remove or destroy any proprietary markings or proprietary legends placed upon or
contained within the Deliverable(s) or any related materials or documentation. Contractor
warrants that it has title to and/or the authority to grant a license of such Deliverables to the City.

9.3.2 IP Transfer. In the event that Contractor is (a) unable or fails to meet its
warranty or service obligations, excluding any such failure that results from Contractor’s good
faith dispute with the City as to the validity of a warranty claim, or (b) Contractor (i) shall make
an assignment for the benefit of creditors, or (i1) shall file in any court or agency of competent
jurisdiction, a petition in bankruptcy or insolvency (each, an “IP Transfer Trigger Event”),
Contractor shall deliver any software, firmware, systems designs, computerized manuals,
training modules, or other such information necessary to enable the City to perform the
maintenance and operation of the Vehicles (collectively, the “Specified Contractor IP”’). No later
than 30 days after an IP Transfer Trigger Event, the City shall have the right to receive from
Contractor, and Contractor shall deliver to the City, one copy of the Specified Contractor IP, and
Contractor grants to the City a non-exclusive, royalty-free right and license to use the Specified
Contractor IP solely as necessary for the City to perform the maintenance and operation of the
Vehicles.
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9.3.3 Bankruptcy. All rights and licenses granted in respect of the Specified
Contractor IP are, and shall be deemed to be, for purposes of Section 365(n) of the Bankruptcy
Code, 11 U.S.C. § 101 et seq., licenses of rights to “intellectual property” as defined under
Section 101(35A) of the Bankruptcy Code; and the Specified Contractor IP is, and shall be
deemed to be, “embodiment[s]” of “intellectual property” for purposes of same. The City shall
retain and may fully exercise all of its rights and elections under the Bankruptcy Code or
equivalent legislation in any other jurisdiction. Without limiting the generality of the foregoing,
Contractor acknowledges that the rights and license granted to the City pursuant to this Section
9.3 shall not be affected by Contractor’s rejection of this Agreement in bankruptcy and shall
continue subject to the terms and conditions of this Agreement.

9.3.4 License for Data. Except as provided below, the City grants to Contractor
a license to inspect, examine, and otherwise obtain any information or data available from
components provided by the Contractor, including, but not limited to, any electronic control
modules or other data-collection devices, to the extend necessary to enable the Contractor to
perform reliability maintenance analysis, corrective actions, and/or other engineering work for
the Buses. This grant of license does not apply to any data or information obtained through or
downloaded from the following systems:

(a) CAD/AVL System
(b) Automatic Passenger Counter System
() Video Surveillance System

9.3.5 Other Deliverables. Contractor grants the City a perpetual, non-
exclusive, non-transferable license to use, retain, and reproduce at all locations controlled by the
SFMTA, for internal use only, all copies (whether in hard copy or electronic format) of
drawings, plans, specifications, schematics, studies, reports, memoranda, computation sheets and
all other documents that are (a) prepared by Contractor or its Subcontractors or Suppliers (but
not exclusively for the City); and (b) subject to any restrictions set forth herein, required to be
provided to the City in connection with this Agreement. Contractor warrants that it has title to
and/or the authority to grant a license of such Deliverables to the City.

9.4  Proprietary Materials -- Contractor Information: To the extent that the
Contractor considers any document or Deliverable to be a trade secret or otherwise proprietary,
Contractor shall so mark them. SFMTA shall require individuals using such proprietary
documents to maintain the confidentiality of the documents, and if necessary, sign a
confidentiality agreement regarding use of highly sensitive documents. For purposes of this
Agreement, the Specified Contractor IP (see Section 9.3.2) shall be considered a trade secret
under this Section and subject to the provisions of this Section. Contractor shall hold the City
harmless from and defend the City against all claims, suits or other proceedings instituted against
the City for copyright infringement, misuse or misappropriation of a trade secret, or for access to
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the documents or Deliverables under the City’s Sunshine Ordinance or the California Public
Records Act. The SFMTA will give Contractor prompt notice if it receives a request for such
records under the Sunshine Ordinance or the California Public Records Act to allow Contractor
the opportunity to contest the request. Contractor will pay the costs and damages awarded in any
such action or proceeding, or the cost of settling such action or proceeding, provided that
Contractor shall have sole control of the defense of any such action and all negotiations or its
settlement or compromise. If notified promptly in writing of any informal claim (other than a
judicial action) brought against the City based on an allegation that the City’s use of the buses,
spare parts, documents or Deliverables constitutes infringement, Contractor will pay the costs
associated with resolving such claim and will pay the settlement amount (if any), provided that
Contractor shall have sole control of the resolution of any such claim and all negotiations for its
settlement.

Article 10 Additional Requirements Incorporated by Reference

10.1 Laws Incorporated by Reference. The full text of the laws listed in this Article
10, including enforcement and penalty provisions, are incorporated by reference into this
Agreement. The full text of the San Francisco Municipal Code provisions incorporated by
reference in this Article and elsewhere in the Agreement (Mandatory City Requirements) are
available at http://www.amlegal.com/codes/client/san-francisco_ca/.

10.2  Conflict of Interest. By executing this Agreement, Contractor certifies that it
does not know of any fact which constitutes a violation of Section 15.103 of the City’s Charter;
Article III, Chapter 2 of the City’s Campaign and Governmental Conduct Code; Title 9, Chapter
7 of the California Government Code (Section 87100 et seq.); or Title 1, Division 4, Chapter 1,
Article 4 of the California Government Code (Section 1090 ef seq.), and further agrees promptly
to notify the City if it becomes aware of any such fact during the term of this Agreement.

10.3 Prohibition on Use of Public Funds for Political Activity. In delivering the
Goods and Services, Contractor shall comply with San Francisco Administrative Code Chapter
12G, which prohibits funds appropriated by the City for this Agreement from being expended to
participate in, support, or attempt to influence any political campaign for a candidate or for a
ballot measure. Contractor is subject to the enforcement and penalty provisions in Chapter 12G.

10.4 Consideration of Salary History. Contractor shall comply with San Francisco
Labor and Employment Code Article 141, the Consideration of Salary History Ordinance or
“Pay Parity Act.” Contractor is prohibited from considering current or past salary of an applicant
in determining whether to hire the applicant or what salary to offer the applicant to the extent
that such applicant is applying for employment to be performed on this Agreement or in
furtherance of this Agreement, and whose application, in whole or part, will be solicited,
received, processed or considered, whether or not through an interview, in the City or on the City
property. The ordinance also prohibits employers from (1) asking such applicants about their
current or past salary or (2) disclosing a current or former employee’s salary history without that
employee’s authorization unless the salary history is publicly available. Contractor is subject to
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the enforcement and penalty provisions in Article 141. Information about and the text of Article
141 is available on the web at https://sfgov.org/olse/consideration-salary-history. Contractor is
required to comply with all of the applicable provisions of Article 141, irrespective of the listing
of obligations in this Section.

10.5 Nondiscrimination Requirements

10.5.1 Nondiscrimination in Contracts. Contractor shall comply with the
provisions of San Francisco Labor and Employment Code Articles 131 and 132. Contractor shall
incorporate by reference in all subcontracts the provisions of Sections 131.2(a), 131.2(¢c)-(k), and
132.3 of the San Francisco Labor and Employment Code and shall require all subcontractors to
comply with such provisions. Contractor is subject to the enforcement and penalty provisions in
Articles 131 and 132.

10.5.2 Nondiscrimination in the Provision of Employee Benefits. San
Francisco Labor and Employment Code Article 131.2 applies to this Agreement. Contractor does
not as of the date of this Agreement, and will not during the term of this Agreement, in any of its
operations in San Francisco, on real property owned by San Francisco, or where work is being
performed for the City elsewhere in the United States, discriminate in the provision of employee
benefits between employees with domestic partners and employees with spouses and/or between
the domestic partners and spouses of such employees, subject to the conditions set forth in San
Francisco Labor and Employment Code Article 131.2.

10.6 Reserved. (Local Business Enterprise and Non-Discrimination in Contracting
Ordinance)

10.7 Reserved. (Minimum Compensation Ordinance)
10.8 Reserved. (Health Care Accountability Ordinance)
10.9 Reserved. (First Source Hiring Program)

10.10 Alcohol and Drug-Free Workplace. The City reserves the right to deny access
to, or require Contractor to remove from, City facilities personnel of any Contractor or
subcontractor who the City has reasonable grounds to believe has engaged in alcohol abuse or
illegal drug activity which in any way impairs the City’s ability to maintain safe work facilities
or to protect the health and well-being of City employees and the general public. The City shall
have the right of final approval for the entry or re-entry of any such person previously denied
access to, or removed from, City facilities. Illegal drug activity means possessing, furnishing,
selling, offering, purchasing, using or being under the influence of illegal drugs or other
controlled substances for which the individual lacks a valid prescription. Alcohol abuse means
possessing, furnishing, selling, offering, or using alcoholic beverages, or being under the
influence of alcohol.

Contractor agrees in the performance of this Agreement to maintain a drug-free
workplace by notifying employees that unlawful drug use is prohibited and specifying what
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actions will be taken against employees for violations; establishing an on-going drug-free
awareness program that includes employee notification and, as appropriate, rehabilitation.
Contractor can comply with this requirement by implementing a drug-free workplace program
that complies with the Federal Drug-Free Workplace Act of 1988 (41 U.S.C. § 701) or California
Drug-Free Workplace Act of 1990 Cal. Gov. Code, § 8350 et seq.

10.11 Limitations on Contributions. By executing this Agreement, Contractor
acknowledges its obligations under Section 1.126 of the City’s Campaign and Governmental
Conduct Code, which prohibits any person who contracts with, or is seeking a contract with, any
department of the City for the rendition of personal services, for the furnishing of any material,
supplies or equipment, for the sale or lease of any land or building, for a grant, loan or loan
guarantee, or for a development agreement, from making any campaign contribution to (i) a City
elected official if the contract must be approved by that official, a board on which that official
serves, or the board of a state agency on which an appointee of that official serves, (ii) a
candidate for that City elective office, or (iii) a committee controlled by such elected official or a
candidate for that office, at any time from the submission of a proposal for the contract until the
later of either the termination of negotiations for such contract or twelve months after the date
the City approves the contract. The prohibition on contributions applies to each prospective party
to the contract; each member of Contractor’s board of directors; Contractor’s chairperson, chief
executive officer, chief financial officer and chief operating officer; any person with an
ownership interest of more than 10% in Contractor; any subcontractor listed in the bid, proposal
or contract; and any committee that is sponsored or controlled by Contractor. Contractor certifies
that it has informed each such person of the limitation on contributions imposed by Section 1.126
by the time it submitted a proposal for the contract, and has provided the names of the persons
required to be informed to the City department with whom it is contracting.

10.12 Reserved. (Slavery Era Disclosure)
10.13 Reserved. (Working with Minors)
10.14 Consideration of Criminal History in Hiring and Employment Decisions

10.14.1 Contractor agrees to comply fully with and be bound by all of the
provisions of Article 142, “City Contractor/Subcontractor Consideration of Criminal History in
Hiring and Employment Decisions”, of the San Francisco Labor and Employment Code (Article
142), including the remedies provided, and implementing regulations, as may be amended from
time to time. The provisions of Article 142 are incorporated by reference and made a part of this
Agreement as though fully set forth herein. The text of the Article 142 is available on the web at
http://stgov.org/olse/fco. Contractor is required to comply with all of the applicable provisions of
Article 142, irrespective of the listing of obligations in this Section. Capitalized terms used in
this Section and not defined in this Agreement shall have the meanings assigned to such terms in
Article 142.
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10.14.2 The requirements of Article 142 shall only apply to a Contractor’s or
Subcontractor’s operations to the extent those operations are in furtherance of the performance of
this Agreement, shall apply only to applicants and employees who would be or are performing
work in furtherance of this Agreement, and shall apply when the physical location of the
employment or prospective employment of an individual is wholly or substantially within the
City of San Francisco. Article 142 shall not apply when the application in a particular context
would conflict with federal or state law or with a requirement of a government agency
implementing federal or state law.

10.15  Nonprofit Contractor Requirements.

10.15.1 Good Standing. If Contractor is a nonprofit organization, Contractor
represents that it is in good standing with the California Attorney General’s Registry of
Charitable Trusts and will remain in good standing during the term of this
Agreement. Contractor shall immediately notify City of any change in its eligibility to perform
under the Agreement. Upon City’s request, Contractor shall provide documentation
demonstrating its compliance with applicable legal requirements. If Contractor will use any
subcontractors to perform the Agreement, Contractor is responsible for ensuring they are also in
compliance with the California Attorney General’s Registry of Charitable Trusts for the duration
of the Agreement. Any failure by Contractor or its subcontractors to remain in good standing
with applicable requirements shall be a material breach of this Agreement.

10.15.2 Public Access to Nonprofit Records and Meetings. If Contractor is a
nonprofit organization, provides Services that do not include services or benefits to City
employees (and/or to their family members, dependents, or their other designated beneficiaries);
and receives a cumulative total per year of at least $250,000 in City or City-administered funds,
Contractor must comply with the City’s Public Access to Nonprofit Records and Meetings
requirements, as set forth in Chapter 12L of the San Francisco Administrative Code, including
the remedies provided therein

10.16 Food Service Waste Reduction Requirements. Contractor shall comply with the
Food Service Waste Reduction Ordinance, as set forth in San Francisco Environment Code
Chapter 16, including but not limited to the remedies for noncompliance provided therein.

10.17 Reserved. (Distribution of Beverages and Water)

10.18 Tropical Hardwood and Virgin Redwood Ban. Pursuant to San Francisco
Environment Code Section 804(b), the City urges Contractor not to import, purchase, obtain, or
use for any purpose, any tropical hardwood, tropical hardwood wood product, virgin redwood or
virgin redwood wood product.

10.19 Reserved. (Preservative Treated Wood Products)
10.20 Reserved. (Sweat Free Procurement)

10.21 Reserved. (Environment Code Chapter 5, Resource Conservation
Ordinance)

10.22 Reserved. (Prop J Approval)
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10.23 Use of City Opinion. Contractor shall not quote, paraphrase, or otherwise refer
to or use any opinion of the City, its officers or agents, regarding Contractor or Contractor’s
performance under this Agreement without prior written permission of the SFMTA.

Article 11 General Provisions

11.1  Notices to the Parties. Unless otherwise indicated in this Agreement, all written
communications sent by the Parties may be by U.S. mail or e-mail, and shall be addressed as
follows:

To the City:  San Francisco Municipal Transportation Agency
Transit Division Fleet Engineering
700 Pennsylvania Avenue Building B 2/F, San Francisco, CA 94107
Attention: Joseph Tabora, Project Manager
Joseph.Tabora@sfmta.com

To Contractor: New Flyer of America, Inc.
6200 Glenn Carlson Drive, St. Cloud, MN 56301
Attention: Jeff Langelier, Business Segment Director
Jeff Langelier@newflyer.com

Any notice of default or data breach must be sent by certified mail or other trackable
written communication, and also by email, with the sender using the receipt notice feature. Either
Party may change the address to which notice is to be sent by giving written notice thereof to the
other Party at least 10 days prior to the effective date of such change. If email notification is
used, the sender must specify a receipt notice.

11.2 Compliance with Laws Requiring Access for People with Disabilities

11.2.1 Contractor acknowledges that, pursuant to the Americans with Disabilities
Act (ADA), programs, services and other activities provided by a public entity to the public,
whether directly or through a contractor, must be accessible to people with disabilities.
Contractor shall provide the services specified in this Agreement in a manner that complies with
the ADA and all other applicable federal, state and local disability rights legislation. Contractor
agrees not to discriminate against people with disabilities in the provision of services, benefits or
activities provided under this Agreement and further agrees that any violation of this prohibition
on the part of Contractor, its employees, agents or assigns will constitute a material breach of this
Agreement.

11.2.2 Contractor shall adhere to the requirements of the Americans with
Disabilities Act of 1990, as amended (42 U.S.C. Sec. 1201 et seq.), Section 508 of the
Rehabilitation Act of 1973, as amended (29 U.S.C. Sec. 794d), Section 255 of the
Communications Act Guidelines, the applicable Revised Section 508 Standards, and Web
Content Accessibility Guidelines 2.1, Level AA, as amended from time to time. Contractor shall
ensure that all information content and technology provided under this Agreement fully
conforms to the applicable Revised 508 Standard, as amended from time to time, prior to
delivery and before the City’s final acceptance of the Services and/or Deliverables.
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11.3 Incorporation of Recitals. The matters recited above are hereby incorporated
into and made part of this Agreement.

11.4 Sunshine Ordinance. Contractor acknowledges that this Agreement and all
records related to its formation, Contractor’s delivery of the Goods and Services, and the City’s
payment are subject to the California Public Records Act, (California Government Code § 7920
et. seq.), and the San Francisco Sunshine Ordinance, (San Francisco Administrative Code
Chapter 67). Such records are subject to public inspection and copying unless exempt from
disclosure under federal, state or local law.

11.5 Modification of this Agreement. This Agreement may not be modified, nor may
compliance with any of its terms be waived, except as noted in Section 11.1 “Notices to Parties”,
regarding change in personnel or place, and except by written instrument executed and approved
as required under City law and under the policy of the SFMTA Board of Directors. Contractor
shall cooperate with the SFMTA to submit to the CCO any amendment, modification,
supplement or change order that would result in a change to the amount of this Agreement
(SBE/DBE Form 8).

11.6 Dispute Resolution Procedure

11.6.1 Negotiation; Alternative Dispute Resolution. The Parties will attempt in
good faith to resolve any dispute or controversy arising out of or relating to delivery of the
Goods and Services under this Agreement. If the Parties are unable to resolve the dispute, then,
pursuant to San Francisco Administrative Code Section 21.35, Contractor may submit to the
Contract Administrator a written request for administrative review and documentation of the
Contractor’s claim(s). Upon such request, the Contract Administrator shall promptly issue an
administrative decision in writing, stating the reasons for the action taken and informing the
Contractor of its right to judicial review. If agreed by both Parties in writing, disputes may be
resolved by a mutually agreed-upon alternative dispute resolution process. If the parties do not
mutually agree to an alternative dispute resolution process or such efforts do not resolve the
dispute, then either Party may pursue any remedy available under California law. Disputes will
not be subject to binding arbitration. The status of any dispute or controversy notwithstanding,
Contractor shall proceed diligently with the performance of its obligations under this Agreement
in accordance with the Agreement and the written directions of the City. Neither Party will be
entitled to legal fees or costs for matters resolved under this Section.

11.6.2 Government Code Claim Requirement. No suit for money or damages
may be brought against the City until a written claim therefor has been presented to and rejected
by the City in conformity with the provisions of San Francisco Administrative Code Chapter 10
and California Government Code Section 900, et seq. Nothing set forth in this Agreement shall
operate to toll, waive or excuse Contractor’s compliance with the California Government Code
Claim requirements set forth in San Francisco Administrative Code Chapter 10 and California
Government Code Section 900, et seq.
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11.6.3 Reserved. (Health and Human Service Contract Dispute Resolution
Procedure)

11.7 Agreement Made in California; Venue. The formation, interpretation and
performance of this Agreement shall be governed by the laws of the State of California. Venue
for all litigation relative to the formation, interpretation and performance of this Agreement shall
be in San Francisco.

11.8 Construction. All paragraph captions are for reference only and shall not be
considered in construing this Agreement.

11.9 Entire Agreement. This Contract, including the appendices, sets forth the entire
Agreement between the Parties, and supersedes all other oral or written provisions. This
Agreement may be modified only as provided in Section 11.5 “Modification of this Agreement”.

11.10 Compliance with Laws. Contractor shall keep itself fully informed of the City’s
Charter, codes, ordinances and duly adopted rules and regulations of the City and of all state, and
federal laws in any manner affecting the performance of this Agreement, and must at all times
comply with such local codes, ordinances, and regulations and all applicable laws as they may be
amended from time to time.

11.11 Severability. Should the application of any provision of this Agreement to any
particular facts or circumstances be found by a court of competent jurisdiction to be invalid or
unenforceable, then (i) the validity of other provisions of this Agreement shall not be affected or
impaired thereby, and (ii) such provision shall be enforced to the maximum extent possible so as
to effect the intent of the Parties and shall be reformed without further action by the Parties to the
extent necessary to make such provision valid and enforceable.

11.12 Cooperative Drafting. This Agreement has been drafted through a cooperative
effort of the City and Contractor, and both Parties have had an opportunity to have the
Agreement reviewed and revised by legal counsel. No Party shall be considered the drafter of
this Agreement, and no presumption or rule that an ambiguity shall be construed against the
Party drafting the clause shall apply to the interpretation or enforcement of this Agreement.

11.13 Order of Precedence. Contractor agrees to furnish the Goods or perform the
Services described herein in accordance with the terms and conditions of this Agreement.
Contractor agrees, except for technical specifications, that in the event of discrepancy,
inconsistency, gap, ambiguity, or conflicting language between the City’s terms and Contractor’s
printed terms attached, the City’s terms shall take precedence, followed by the procurement
issued by the State of Washington, and Contractor’s bid and/or proposal respectively. For
technical specifications, Tab 14a of Contractor’s proposal (Appendix H) takes precedence over
the City’s technical specifications (Appendix G).

11.14 Time of Essence. Time is of the essence in this Agreement.
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11.15 Notification of Legal Requests. Contractor shall immediately notify the SFMTA
upon receipt of any subpoenas, service of process, litigation holds, discovery requests and other
legal requests (Legal Requests) related to any City Data under this Agreement, and in no event
later than 24 hours after Contractor receives the request. Contractor shall not respond to Legal
Requests related to the City without first notifying the City other than to notify the requestor that
the information sought is potentially covered under a non-disclosure agreement. Contractor shall
retain and preserve City Data in accordance with the City’s instruction and requests, including,
without limitation, any retention schedules and/or litigation hold orders provided by the City to
Contractor, independent of where the City Data is stored.

Article 12 Deliveries and Acceptance

The delivery and acceptance requirements in this Article supplement the requirements
contained in Appendix A, Washington State Contract No. 06719-01.

12.1 Deliveries

12.1.1 Pre-delivery Tests and Inspections. Pre-delivery tests and inspections
shall be performed prior to shipment to the SFMTA. Such tests and inspections shall be
performed in accordance with the procedures defined in Test Requirements Appendix G Section
12.2 of the Technical Specifications, and they may be witnessed by the SFMTA Resident
Inspector. When a Coach passes these tests and inspections, the Resident Inspector shall
authorize release of the Coach for shipment. Such authorization does not imply Acceptance of
the Vehicle by the SFMTA.

12.1.2 Delivery Procedure. Delivery shall be determined by signed receipt of
the SFMTA Acceptance division at the point of delivery and may be preceded by a cursory
inspection of the Vehicle. The point of delivery shall be:

40-ft and 60-ft Battery Electric Buses

Bus Acceptance
1399 Marin Street
San Francisco, CA 94124

Contractor shall deliver Coaches during weekday working hours at a time mutually agreeable to
the SFMTA and Contractor, or as otherwise specified in writing by the SFMTA. Contractor shall
provide at least five Working Days notice to the SFMTA prior to delivery. Delivery of the
Coaches shall be F.O.B. point of delivery, freight pre-paid and allowed. Contractor shall ensure
that all Coaches are fully operable when they are delivered. Contractor shall deliver a maximum
of three Coaches per week.

12.1.3 Condition of Coaches. Drivers shall keep a complete and accurate
maintenance log enroute, which shall be delivered to the SFMTA Project Manager/
Representative with the Coach. The log shall show the driver's compliance with the tire
manufacturer's highway operating procedures. If the Coaches are towed, the rear axle shafts shall
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be removed during the towing and re-coupled by the Contractor after arrival at the point of
delivery. Contractor shall deliver each Coach with a full tank of fuel and fully cleaned (exterior,
interior, underside, and topside) prior to presentation for inspection. Also, if the Coaches are
towed from the Contractor’s facility to the SFMTA, highway-type tires shall be installed. Upon
arrival at an SFMTA maintenance facility or within the City/County of San Francisco,
Contractor, at its expense, shall install city-type tires.

12.1.4 Spare Parts Delivery Procedure. Composition of spare parts is subject to
SFMTA approval. Contractor shall provide the SFMTA with one-week advance notice before
shipment of spare parts. Such notice shall include a packing list clearly identifying all parts and
their quantity in the shipment.

Delivery of spare parts shall be acknowledged by signed receipt of the SFMTA
representative at the point of delivery and may be preceded by a cursory inspection of the parts.
Within 20 Days of delivery, the SFMTA will issue a notification of Acceptance, non-
Acceptance, or Conditional Acceptance of the spare parts. The point of delivery shall be the
location for the applicable Coach provided in Section 12.1.2.

Delivery of spare parts shall be F.O.B. point of delivery, freight pre-paid and allowed.
12.2  Acceptance of Vehicles
12.2.1 Procedure

(a) Contractor shall ensure that the Coach’s underside is washed and
cleaned prior to being presented to SFMTA for Acceptance.

(b)  After arrival at the designated point of delivery, each Coach shall
undergo pre-Acceptance and Acceptance tests by the SFMTA as defined in the Quality
Assurance Section of the Technical Specifications. The SFMTA shall make a good faith effort to
begin the Acceptance process within 20 Days after delivery of each Coach. If the Contractor is
not notified by the SFMTA of non-acceptance within 20 calendar days after delivery of each
Coach, acceptance of the Coach by the SFMTA shall be deemed to have occurred on the 20" day
after delivery. When a Coach passes all tests, the SFMTA will provide written Acceptance of the
Coach to the Contractor. Contractor shall transfer title to the Coach to the City on the day of
Acceptance, or Conditional Acceptance, if the Coach is not fully Accepted. Acceptance of one
Coach does not imply Acceptance of any other delivered Coaches.

(¢) If a Coach fails the Acceptance tests, the Coach shall not be
Accepted until the repair procedures defined in Section 12.3, of this Agreement have been
carried out and the Coach has been retested and passes all applicable tests. All deliveries of
Coaches shall be halted whenever five or more Coaches have failed or have not been Accepted
or Conditionally Accepted and are awaiting repairs or Corrections.

(d) After completion of post-delivery testing, the SFMTA will issue a
notification of Acceptance, non-Acceptance or Conditional Acceptance.
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12.2.2 Conditional Acceptance. If a Coach does not meet all requirements for
Acceptance, the SFMTA may, at its exclusive option, “conditionally accept” the Coach and place
it into revenue service, pending receipt of Contractor-furnished materials and/or labor necessary
to effectuate corrective action for Acceptance. For any Conditionally Accepted Vehicle,
payments shall be made as provided in Section 3.3.1 above.

12.2.3 Assumption of Risk of Loss. Prior to delivery as described in Section
12.1 of this Agreement, and regardless whether title has passed to the City, the Contractor shall
bear risk of loss of the Coach, including any damage sustained during transportation to the
delivery site. Risk of loss will pass to the SFMTA upon delivery of each Coach except that loss
or damage to the Coach resulting from acts or omissions of the Contractor shall be the
responsibility of the Contractor until Acceptance of the Vehicle.

12.2.4 Title. At the time of coach entering into production, Contractor shall
provide the SFMTA Project Manager with adequate documents for securing the title for the
Coach in the State of California. Unless full unencumbered title transfers earlier under Section
3.3.2, upon Acceptance of each Coach, title to each Coach shall pass to the City, which title
Contractor warrants shall be free and clear of all liens, mortgages and encumbrances, financing
statements, security agreements, claims, and demands of any character.

12.3 Repairs Prior To Acceptance. The SFMTA Project Manager may require the
Contractor, or its designated representative, to perform repairs after non-Acceptance or
Conditional Acceptance, or the Contractor may request that the repairs be done by SFMTA
personnel with reimbursement by the Contractor. Contractor shall inform the SFMTA in advance
of any modifications made to the Coach during the Acceptance period.

12.3.1 Repairs by Contractor. If the SFMTA Project Manager requires the
Contractor to perform repairs after non-Acceptance or Conditional Acceptance of the Vehicle,
the Contractor's representative must begin the repair within five Days after receiving notification
from the SFMTA Project Manager of failure of Acceptance tests.

The Contractor shall provide, at its own expense, all spare parts, tools, and labor required
to complete the repairs. At the SFMTA Project Manager’s option, the Contractor may be
required to remove the Coach from SFMTA property while repairs are being effected. The
Contractor shall then provide a space to complete the repairs, shall diligently pursue the repairs,
and shall assume risk of loss while the Coach is under its control.

12.3.2 Repairs by the SFMTA

(a) If the SFMTA Project Manager agrees to a request by the
Contractor for the SFMTA to perform repairs on a Contractor-owned Coach prior to SFMTA
Acceptance, the SFMTA shall correct or repair the Defect using parts supplied by the Contractor
specifically for this repair. Monthly, or at a period to be mutually agreed upon, reports of all
repairs covered by this procedure shall be submitted by the SFMTA Project Manager to the
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Contractor for actual cost reimbursement of parts. The Contractor shall provide forms for these
reports.

(b) If the Contractor supplies parts for repairs being performed by the
SFMTA before Acceptance of the Coach, Contractor shall deliver these parts prepaid to the
SFMTA within 10 Working Days after receipt of the request for the parts. The Contractor may
request that Defective components covered by this provision be returned to the manufacturing
plant. Contractor shall bear all expenses for supplying such parts and for any associated costs.

(c) Contractor shall reimburse the SFMTA for all costs of labor and
materials (including taxes) for repairs made or caused to be made by the SFMTA. If the SFMTA
performs the repairs itself, the amount shall be determined by multiplying the number of person-
hours actually required to Correct the Defect by the current technician's hourly overtime wage
rate, which includes fringe benefits and overhead, plus the cost of towing the Coach if such
action was necessary. If the SFMTA requires the service of an outside repair facility, Contractor
shall reimburse the SFMTA for all such repair invoices. Contractor shall also reimburse the
SFMTA for administrative costs incurred in performing the repairs. The use of SFMTA labor
will not relieve the Contractor from the responsibility to ensure that repairs are carried out in
accordance with proper procedures.

(d) The SFMTA may deduct the cost of repairs from any monies due
or that may become due to the Contractor under the Agreement, or if such monies are
insufficient, the Contractor or its surety shall pay to the SFMTA any deficiency.

12.4 Unavoidable Delays

12.4.1 Definition. An Unavoidable Delay is an interruption of the work beyond
the control of the Contractor, which the Contractor could not have avoided by the exercise of
care, prudence, foresight, and diligence. Such delays include, and are limited to, acts of God;
floods; windstorms; tornadoes; wars; riots; insurrections; epidemics; quarantine restrictions;
strikes and lockouts; freight embargoes; acts of a governmental agency; priorities or privileges
established for the manufacture, assembly, or allotment of materials by order, decree, or
otherwise of the United States or by any department, bureau, commission, committee, agent, or
administrator of any legally constituted public authority; changes in the Goods or Services
ordered by the City insofar as they necessarily require additional time in which to complete the
entire work; the prevention by the City of the Contractor's commencing or prosecuting the work.
The duration of said Unavoidable Delays shall be limited to the extent that the commencement,
prosecution, and completion of the Goods or Services are delayed thereby, as determined by the
City.

12.4.2 Notification of Delay. The Contractor shall notify the SFMTA as soon
as the Contractor has, or should have, knowledge that an event has occurred that will delay

deliveries. Within five Days, the Contractor shall confirm such notice in writing, furnishing as
much detail as is available.
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12.4.3 Request for Extension. The Contractor agrees to supply, as soon as such
data are available, any reasonable proof that is required by the SFMTA to make a decision on
any request for extension. The SFMTA shall examine the request and any documents supplied by
the Contractor and shall determine if the Contractor is entitled to an extension, and if so, the
duration of such extension. The SFMTA shall notify the Contractor of its decision in writing.
The granting of an extension of time because of Unavoidable Delays shall in no way operate as a
waiver on the part of the City of the right to collect liquidated damages for other delays or of any
other rights to which the City is entitled.

Article 13 SFMTA Specific Terms
13.1 Large Vehicle Driver Safety Training Requirements

13.1.1 Contractor agrees that before any of its employees and subcontractors
drive large vehicles within the City and County of San Francisco, those employees and
subcontractors shall successfully complete either (a) the SFMTA’s Large Vehicle Urban Driving
Safety training program or (b) a training program that meets the SFMTA’s approved standards
for large vehicle urban driving safety. The SFMTA’s approved standards for large vehicle urban
driving safety is available for download at www.SFMTA.com/largevehicletrainingstandards.
This requirement does not apply to drivers providing delivery services who are not employees or
subcontractors of the Contractor. For purposes of this section, “large vehicle” means any single
vehicle or combination of vehicle and trailer with an unladen weight of 10,000 pounds or more,

or a van designed to carry 10 or more people.

13.1.2 By entering into this Agreement, Contractor agrees that in the event the
Contractor fails to comply with the Large Vehicle Driver Safety Training Requirements, the City
will suffer actual damages that will be impractical or extremely difficult to determine; further,
Contractor agrees that the sum of up to One Thousand Dollars ($1,000) per employee or
subcontractor who is permitted to drive a large vehicle in violation of these requirements is not a
penalty, but is a reasonable estimate of the loss that the City will incur based on the Contractor’s
failure to comply with this requirement, established in light of the circumstances existing at the
time this Contract was awarded. The City may deduct a sum representing the liquidated damages
from any money due to Contractor. Such deductions shall not be considered a penalty, but rather
agreed monetary damages sustained by the City because of Contractor’s failure to comply.

Article 14 Data and Security
14.1 Nondisclosure of Private, Proprietary or Confidential Information

14.1.1 Protection of Private Information. If this Agreement requires the City to
disclose “Private Information” to Contractor within the meaning of San Francisco
Administrative Code Chapter 12M, Contractor and subcontractor shall use such information
only in accordance with the restrictions stated in Chapter 12M and in this Agreement and only
as necessary in delivering the Goods and Services. Contractor is subject to the enforcement and
penalty provisions in Chapter 12M.
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14.1.2 City Data; Confidential Information. In the delivery of the Goods and
Services, Contractor may have access to, or collect on the City’s behalf, City Data, which may
include proprietary or Confidential Information that if disclosed to third parties may damage the
City. If the City discloses proprietary or Confidential Information to Contractor, or Contractor
collects such information on the City’s behalf, such information must be held by Contractor in
confidence and used only in performing the Agreement. Contractor shall exercise the same
standard of care to protect such information as a reasonably prudent contractor would use to
protect its own proprietary or Confidential Information.

14.2 Reserved. (Payment Card Industry (PCI) Requirements)
14.3 Reserved. (Business Associate Agreement) .
14.4 Management of City Data

14.4.1 Use of City Data. Contractor agrees to hold City Data received from, or
created or collected on behalf of, the City, in strictest confidence. Contractor shall not use or
disclose City Data except as permitted or required by the Agreement or as otherwise authorized
in writing by the City. Any work by Contractor or its authorized subcontractors using, or sharing
or storage of, City Data outside the United States is prohibited, absent prior written authorization
by the City. Access to City Data must be strictly controlled and limited to Contractor’s staff
assigned to this project on a need-to-know basis only. City Data shall not be distributed,
repurposed or shared across other applications, environments, or business units of Contractor.
Contractor is provided a limited non-exclusive license to use City Data solely for performing its
obligations under the Agreement and not for Contractor’s own purposes or later use. Nothing
herein shall be construed to confer any license or right to the City Data, by implication, estoppel
or otherwise, under copyright or other intellectual property rights, to any third party.
Unauthorized use of City Data by Contractor, subcontractors, or other third parties is prohibited.
For purpose of this requirement, the phrase “unauthorized use” means the data mining or
processing of data and/or machine learning from the data, stored or transmitted by the service,
for unrelated commercial purposes, advertising or advertising-related purposes, or for any
purpose that is not explicitly authorized other than security or service delivery analysis.

14.4.2 Disposition of City Data. Upon request of the City or termination or
expiration of this Agreement, Contractor shall promptly, but in no event later than 30 Days,
return all City Data given to, or collected or created by Contractor on the City’s behalf, which
includes all original media. Once Contractor has received written confirmation from the City that
City Data has been successfully transferred to the City, Contractor shall within 10 Working Days
clear or purge all City Data from its servers, any hosted environment Contractor has used in
performance of this Agreement, including its subcontractors’ environment(s), work stations that
were used to process the data or for production of the data, and any other work files stored by
Contractor in whatever medium. Contractor shall provide the City with written certification that
such purge occurred within five Working Days of the purge. Secure disposal shall be
accomplished by “clearing,” “purging” or “physical destruction,” in accordance with National
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Institute of Standards and Technology (NIST) Special Publication 800-88 or most current
industry standard.

14.4.3 Protected Health Information. Where applicable, Contractor, all
subcontractors, all agents and employees of Contractor and any subcontractor shall comply with
all federal and state laws regarding the transmission, storage and protection of all private health
information, if any, disclosed to Contractor by the City in the performance of this Agreement.
Contractor agrees that any failure of Contractor to comply with the requirements of federal
and/or state and/or local privacy laws shall be a material breach of the Agreement. In the event
that the City pays a regulatory fine, and/or is assessed civil penalties or damages through private
rights of action, based on an impermissible use or disclosure of protected health information
given to Contractor or its subcontractors or agents by the City, Contractor shall indemnify the
City for the amount of such fine or penalties or damages, including costs of notification. In such
an event, in addition to any other remedies available to it under equity or law, the City may
terminate the Agreement.

14.5 Ownership of City Data. The Parties agree that as between them, all rights,
including all intellectual property rights, in and to City Data and any derivative works of City
Data is the exclusive property of the City.

14.6 Loss or Unauthorized Access to City’s Data; Security Breach Notification.
Contractor shall comply with all applicable laws that require the notification to individuals in the
event of unauthorized release of PII, PHI, or other event requiring notification. Contractor shall
notify City of any actual or potential exposure or misappropriation of City Data (any “Leak’)
within twenty-four (24) hours of the discovery of such, but within twelve (12) hours if the Leak
involved PII or PHI. Contractor, at its own expense, will reasonably cooperate with City and law
enforcement authorities to investigate any such Leak and to notify injured or potentially injured
parties. The remedies and obligations set forth in this subsection are in addition to any other City
may have. City shall conduct all media communications related to such Leak.

Article 15 MacBride And Signature
15.1 MacBride Principles - Northern Ireland

The provisions of San Francisco Administrative Code §12F are incorporated herein by
this reference and made part of this Agreement. By signing this Agreement, Contractor confirms
that Contractor has read and understood that the City urges companies doing business in
Northern Ireland to resolve employment inequities and to abide by the MacBride Principles, and
urges San Francisco companies to do business with corporations that abide by the MacBride
Principles.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day first
mentioned above.
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CITY

San Francisco
Municipal Transportation Agency

Julie B. Kirschbaum
Acting Director of Transportation

Authorized By:

Municipal Transportation Agency Board of
Directors

Resolution No:

Adopted:

Attest:
Christine Silva, Secretary

Board of Supervisors

Resolution No:

Adopted:

Attest:
Clerk of the Board

Approved as to Form:

David Chiu
City Attorney

By:

David F. Innis
Deputy City Attorney

CONTRACTOR

New Flyer of America, Inc.

Jennifer McNeill

Vice President, Sales and Marketing
6200 Glenn Carlson Drive

St. Cloud, MN 56301

Acknowledgement of Large Vehicle Driver
Safety Training Requirements:

By signing this Agreement, Contractor
acknowledges that it has read and understands
Section 13.3: Large Vehicle Driver Safety
Training Requirements.

City Supplier Number: 0000014339
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Appendices:

A: Washington State Cooperative Purchasing Schedule Master Contract No. 06719-01
Transit Buses: Heavy Duty, 35 Ft Diesel, 40 Ft Diesel, 60 Ft Diesel, 35 Ft Hybrid, 40 Ft
Hybrid, 60 Ft Hybrid, 35 Ft CNG, 40 Ft CNG, 60 Ft CNG, 35 Ft Electric, 40 Ft Electric,
60 Ft Electric, 40 Ft Hydrogen, 60 Ft Hydrogen Categories For Use by Washington State
Transit Bus Cooperative Participants By and Between State of Washington Department
of Enterprise Services and New Flyer of America Inc.

e Exhibit B-1 — State of Washington Technical Specification
e Price Sheet

e Amendment #1

e Amendment #2

e Amendment #3

e Amendment #4

B: Calculation of Charges
e Schedule 1 — Schedule of Prices
e Schedule 1A — Spare Parts List
e Schedule 1B — Special Tools List

C: Regulatory and Compliance Requirements

D: Reserved. (HIPAA Business Associate Agreement)

E: Reserved. (Form P-12U-C and 12-UI)

F: Grant Terms: FTA Requirements for Procurement Contracts

G: SFMTA'’s Technical Specifications

H: New Flyer Options and Technical Exceptions accepted by the SFMTA
e Price Change Detail
e Technical Exceptions and Approved Equals

I: Project Delivery Schedule

J: Payment Milestones
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Appendix A

Incorporates the attached documents:

e Washington State Cooperative Purchasing Schedule Master Contract No. 06719-01
Transit Buses: Heavy Duty, 35 Ft Diesel, 40 Ft Diesel, 60 Ft Diesel, 35 Ft Hybrid, 40
Ft Hybrid, 60 Ft Hybrid, 35 Ft CNG, 40 Ft CNG, 60 Ft CNG, 35 Ft Electric, 40 Ft
Electric, 60 Ft Electric, 40 Ft Hydrogen, 60 Ft Hydrogen Categories For Use by
Washington State Transit Bus Cooperative Participants By and Between State of
Washington Department of Enterprise Services and New Flyer of America Inc.

e Exhibit B-1 — State of Washington Technical Specification

e Price Sheet

e Amendment #1

e Amendment #2

e Amendment #3

e Amendment #4

SFMTA P-615 CG(3-24) A-1 SFMTA-2025-22-FTA
SwW n:\ptc\as2025\1000419\01812934.docx



SFMTA-2025-22-FTA

Agreement

Appendix A, Item Al
Washington State Cooperative Purchasing Schedule Master Contract
No. 06719-01

Transit Buses: Heavy Duty, 35 Ft Diesel, 40 Ft Diesel, 60 Ft Diesel, 35 Ft Hybrid, 40
Ft Hybrid, 60 Ft Hybrid, 35 Ft CNG, 40 Ft CNG, 60 Ft CNG, 35 Ft Electric, 40 Ft
Electric, 60 Ft Electric, 40 Ft Hydrogen, 60 Ft Hydrogen Categories For Use by

Washington State Transit Bus Cooperative Participants By and Between State of
Washington Department of Enterprise Services and New Flyer of America Inc.



WASHINGTON STATE TRANSIT BUS COOPERATIVE

STATE COOPERATIVE PURCHASING SCHEDULE
MASTER CONTRACT

No. 06719-01

TRANSIT BUSES: HEAVY DUTY

35 F1 DIESEL, 40 FT DIESEL, 60 FT DIESEL, 35 FT HYBRID, 40 FT HYBRID, 60 FT HYBRID, 35 FT CNG, 40 FT
CNG, 60 FT CNG, 35 FT ELECTRIC, 40 FT ELECTRIC, 60 FT ELECTRIC, 40 FT HYDROGEN, 60 FT
HYDROGEN CATEGORIES

For Use by Washington State Transit Bus Cooperative Participants

By and Between

STATE OF WASHINGTON

DEPARTMENT OF ENTERPRISE SERVICES

and

NEW FLYER OF AMERICA, INC.

Dated April 1, 2021



WASHINGTON STATE TRANSIT Bus COOPERATIVE
STATE COOPERATIVE PURCHASING SCHEDULE

MASTER CONTRACT
No. 06719
TRANSIT Bus — HEAVY DuTY

35 F1 DIESEL, 40 FT DIEsSEL, 60 FT DIESEL, 35 FT HYBRID, 40 FT HYBRID, 60 FT HYBRID, 35 FT CNG, 40 FT
CNG, 60 FT CNG, 35 FT ELECTRIC, 40 FT ELECTRIC, 60 FT ELECTRIC, 40 FT HYDROGEN, 60 FT
HYDROGEN CATEGORIES

This Master Contract (“Master Contract”) is made and entered into by and between the State of
Washington acting by and through the Department of Enterprise Services, a Washington State
governmental agency (“Enterprise Services”) and New Flyer of America Inc., a North Dakota corporation
(“Contractor”) and is dated and effective as of April 1, 2021.

RECITALS

A. Whereas, pursuant to Legislative direction codified in RCW chapter 39.26, Enterprise
Services, on behalf of the State of Washington, is authorized to develop, solicit, and
establish master contracts for goods and/or services for general use by Washington state
agencies and certain other entities (eligible Participants).

B. Whereas, pursuant to RCW 39.26.060, Enterprise Services may develop, solicit, and
establish cooperative purchasing agreements for procurement of any goods or services
with one or more states, state agencies, local governments, local government agencies,
federal agencies, or tribes located in the state, in accordance with an agreement entered
into between the participants.

C. Whereas, pursuant to Section 3019 of the FAST Act, the State of Washington acting by
and through Enterprise Services, may enter into a cooperative procurement contract with
one or more vendors if the vendors agree to provide an option to purchase rolling stock
and related equipment to such State government and any other participant and such
State government acts throughout the term of the contract as the lead procurement
agency.

D. The State of Washington, acting by and through Enterprise Services is a member of and
the lead procurement for the Washington State Transit Bus Cooperative. The Washington
State Transit Bus Cooperative is a cooperative purchasing agreement for eligible
participants to procure transit buses through a competitively solicited and awarded
Cooperative Master Contract.

E. Whereas, on behalf of the State of Washington, Enterprise Services, as part of a
competitive governmental procurement, issued a Competitive Solicitation No. 06719-01
dated March 4, 2020 regarding Heavy Duty Transit Buses.

MASTER CONTRACT NO. 06719-01
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F. Whereas, Enterprise Services evaluated all responses to the Competitive Solicitation and
identified Contractor as an apparent successful bidder.

G. Whereas, Enterprise Services has determined that entering into this Master Contract will
meet the identified needs and be in the best interest of the State of Washington and the
Washington State Transit Bus Cooperative.

H. Whereas, the purpose of this Master Contract is to enable eligible Participants to
purchase Transit Buses as set forth herein.

AGREEMENT

Now THEREFORE, in consideration of the mutual promises, covenants, and conditions set forth herein,
the parties hereto hereby agree as follows:

1. Term.

The term of this Master Contract is twenty-four (24) months, commencing April 1, 2021 and
ending March 31, 2023; Provided, however, that Enterprise Services at is sole discretion may
extend the term for three (3) subsequent twelve (12) month extensions if Contractor is not in
default; and provided further, that in no event shall such term be extended if Contractor cannot
meet the required certifications of this Contract. The maximum contract term is sixty (60) months,
ending March 31, 2026.

2. EuGIBLE PARTICIPANTS. This Master Contract may be utilized by any of the following types of entities
(“Participants”):

2.1. WASHINGTON STATE AGENCIES. All Washington state agencies, departments, offices, divisions,
boards, and commissions.

2.2.  WASHINGTON STATE INSTITUTIONS OF HIGHER EDUCATION (COLLEGES). Any the following institutions of
higher education in Washington:

= State universities —i.e., University of Washington & Washington State University;

= Regional universities — i.e., Central Washington University, Eastern Washington
University, & Western Washington University

= Evergreen State College;
= Community colleges; and

= Technical colleges.

2.3. MCUAPARTIES. Any of the following types of entities that have executed a Master Contract Usage
Agreement with Enterprise Services:

= Political subdivisions (e.g., counties, cities, school districts, public utility districts) in the
State of Washington;

= Federal governmental agencies or entities;

= Public-benefit nonprofit corporations (i.e., § 501(c)(3) nonprofit corporations that receive
federal, state, or local funding); and

= Federally-recognized Indian Tribes located in the State of Washington.

2.4.  TRANSIT Bus COOPERATIVE PARTIES. Any authorized entity that has executed a Washington State
Transit Bus Cooperative Purchasing Agreement with Enterprise Services. The following types of
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3.

3.1.

3.2.

3.3.

entities are anticipated to execute a Washington State Transit Bus Cooperative Purchasing
Agreement:

= State agencies, local governments, local government agencies, or political subdivisions
(e.g., counties, cities, school districts, public utility districts, ports) of any state or territory
of the United States;

= Federal governmental agencies or entities located in any state or territory of the United
States; and

= Federally-recognized Indian Tribes located in any state or territory of the United States

SCOPE — INCLUDED GOODS AND PRICE.

CONTRACT ScoPE. Pursuant to this Master Contract, Contractor is authorized to sell only those
Transit Buses within the scope of their authorized goods meeting the requirements set forth in
Exhibit A — Included Transit Buses for the prices set forth in Exhibit B — Prices. Contractor shall
not represent to any Participant under this Master Contract that Contractor has contractual
authority to sell any Transit Buses beyond those meeting the requirements set forth in Exhibit A
— Included Transit Buses.

STATE’S ABILITY TO MODIFY SCOPE OF MASTER CONTRACT. Subject to mutual agreement between the
parties, Enterprise Services reserves the right to modify the goods included in this Master
Contract; Provided, however, that any such modification shall be effective only upon thirty (30)
days advance written notice; and Provided further, that any such modification must be within the
scope of this Master Contract. Enterprise Services may, at any time, without notice to Contractor
by written order designated or indicated to be a change order, make changes within the general
scope of the contract to adjust the quantities of Transit Buses purchased under this Master
Contract.

PARTICIPANT CHANGE ORDERS.

(a) Participants may, at any time, by written order designated or indicated to be a change
order, make changes in their Purchase Order within the general scope of this Master
Contract, including changes: (1) In the specifications; (2) In the method or manner of
performance of the work; (3) In the price sheet to include additional options within the
scope of the contract; (4) In the delivery performance of the work; or (5) In additional
requirements for compliance with state or federal law.

(b) Any other written or oral order (which includes direction, instruction, interpretation, or
determination) from the Participant that causes a change shall be treated as a change
order under this clause; provided, that Contractor gives the Participant written notice
stating (1) the date, circumstances, and source of the order and (2) that Contractor
regards the order as a change order.

(c) Except as provided in this clause, no order, statement, or conduct of the Participant shall
be treated as a change under this clause or entitle Contractor to an equitable adjustment.

(d) If any change under this clause causes an increase or decrease in Contractor’s cost of, or
the time required for, the performance of any part of the work under this Master
Contract, whether or not changed by any such order, the Participant will make an
equitable adjustment and modify the Purchase Order in writing. However, except for an
adjustment based on defective specifications, no adjustment for any change under this
clause shall be made for any costs incurred more than twenty (20) days before Contractor

MASTER CONTRACT NO. 06719-01

PAGE 3



3.4.

3.5.

gives written notice as required. In the case of defective specifications for which the
Participant is responsible, the equitable adjustment shall include any increased cost
reasonably incurred by the Contractor in attempting to comply with the defective
specifications.

(e) Contractor will assist Participant in obtaining all of the requested cost details as may be
required for FTA assisted purchases. Failure to respond or provide needed details may be
grounds for the Participant to cancel the purchase without penalty.

(f) The Contractor must assert its right to an adjustment under this clause within 30 days

after
1. receipt of a written change order under paragraph (a) of this clause or
2. the furnishing of a written notice under paragraph (b) of this clause, by submitting

to the Contracting Officer a written statement describing the general nature and
amount of proposal, unless this period is extended by the Participant. The
statement of proposal for adjustment may be included in the notice under
paragraph (b) above.

(g) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted
after final payment under this Master Contract.

(h) This clause does not supersede FTA Circular C 4220.1F.

EconoMIC ADJUSTMENT. Beginning twelve (12) months after the effective date of this Master
Contract and for every annual anniversary thereafter, the prices set forth in Exhibit B shall be
adjusted, based upon the percent changes (whether up or down) in the United States
Department of Labor, Bureau of Labor and Statistics (BLS) indices described below, for the most
recent year. The Index is the Producer Price Index for Truck and Bus Bodies, Series No. WPU 1413,
published by the United States Department of Labor, Bureau of Labor Statistics, or if such Index
is no longer in use, then such replacement that is most comparable to the Index as may be
designated by the Bureau of Labor Statistics, or as agreed by the parties. Economic adjustment
will lag one (1) calendar quarter past the Master Contract commencement date to allow for
publication of BLS data. All calculations for the index shall be based upon the latest version of
data published as of April 1%t each year. Prices shall be adjusted on June 1. If an index is recoded,
that is the replacement is a direct substitute according to the BLS, this Master Contract will
instead use the recode. If an index becomes unavailable, Enterprise Services shall substitute a
proxy index. If there is not a direct substitute, the next higher aggregate index available will be
used. The economic adjustment shall be calculated as follows:

New Price = Old Price x (Current Period Index/Base Period Index).

For certainty, notwithstanding anything else to the contrary contained herein, in the event that a
price adjustment is required in respect of changes that are mandatory as a result of legislation or
regulations that become effective after the date of the tender submission, such price adjustment
shall be negotiated in good faith by the Participants and the Contractor.

PRICE CEILING. Although Contractor may offer lower prices to Participants, during the term of this
Master Contract, Contractor guarantees to provide the Heavy Duty Transit Buses at no greater
than the prices set forth in Exhibit B — Prices for Heavy Duty Transit Buses (subject to economic
adjustment as set forth herein).
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3.6.

3.7.

3.8.

GOODS AND SERVICES ADDITION. Contractor may offer new goods and services within the scope of
the authorized goods set forth in Exhibit A — Included Transit Buses to Participants to implement
new technology solutions or meet specific Participant requirements. Goods and services added
to purchase orders under the Master Contract must be commercially available at the time they
are added and fall within the original scope of the Master Contract.

PRICING OF GOODS AND SERVICE ADDITIONS. Prices for additional Transit Bus goods and services
performed under this Master Contract follow cost reimbursement rules under 4220.1F Ch VI,
2.c(1). Cost-reimbursement provides for payment of Contractor’s allowable incurred costs, to the
extent agreed to in the Contractor’s agreement with the Participant. Participants are required to
include FAR Part 31 cost principles in their cost reimbursement contracts for the purpose of
determining allowable costs under the contract. Contract shall comply with Participants’
requests in determining reasonable prices, including but not limited to providing a breakdown of
relevant incurred costs or individual component pricing to Participant upon request. A dispute
on the reimbursement costs will follow the dispute procedures of this Master Contract.

MASTER CONTRACT INFORMATION. Enterprise Services shall maintain and provide information
regarding this Master Contract, including scope and pricing, to eligible Participants.

CONTRACTOR REPRESENTATIONS AND WARRANTIES. Contractor makes each of the following representations
and warranties as of the effective date of this Master Contract and at the time any order is placed
pursuant to this Master Contract. If, at the time of any such order, Contractor cannot make such
representations and warranties, Contractor shall not process any orders and shall, within three (3)
business days notify Enterprise Services, in writing, of such breach.

4.1.

4.2.

4.3.

QUALIFIED TO DO BUSINESS. Contractor represents and warrants that it is in good standing and
qualified to do business in the State of Washington, that it is registered with the Washington
State Department of Revenue and the Washington Secretary of State, that it possesses and shall
keep current all required licenses and/or approvals, and that it is current, in full compliance, and
has paid all applicable taxes owed to the State of Washington. Contractor represents and
warrants that it is or will be qualified to do business in other applicable states for purchases under
this Master Contract with each of the Washington State Transit Bus Cooperative member states,
including but not limited to Alaska, Idaho, Oregon, Colorado, Montana, and Nevada.

SUSPENSION & DEBARMENT. Contractor represents and warrants that neither it nor its principals or
affiliates presently are debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from participation in any governmental contract by any governmental
department or agency within the United States.

QUALITY OF GOODS OR SERVICES. Contractor represents and warrants that any Transit Bus sold
pursuant to this Master Contract shall be merchantable, shall conform to this Master Contract
and Participant’s Purchase Order, shall be fit and safe for the intended purposes, shall be free
from defects in materials and workmanship, and shall be produced and delivered in full
compliance with applicable law. Contractor further represents and warrants it has clear title to
the goods and that the same shall be delivered free of liens and encumbrances and that the same
do notinfringe any third party patent. The rights and remedies of the parties under this warranty
are in addition to any other rights and remedies of the parties provided by law or equity,
including, without limitation, actual damages, and, as applicable and awarded under the law, to
a prevailing party, reasonable attorneys’ fees and costs. Whenever under the Master Contract or
Purchase Order it is provided that Contractor shall furnish materials or manufactured
components or shall do work for which no detailed specifications are set forth, the work
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4.4.

4.5.

4.6.

4.7.

4.8.

4.9.

4.10.

4.11.

performed shall be in full conformity and harmony with the intent to secure the best standards
of manufacture in the work as a whole or in part. No advantage shall be taken by Contractor in
the omission of any part or detail which goes to make the Transit Buses complete and ready for
service, even though such part or detail is not mentioned in the specifications or in Contractor's
approved design.

EXECUTIVE ORDER 18-03 — WORKERS' RIGHTS (MANDATORY INDIVIDUAL ARBITRATION). Contractor
represents and warrants, as previously certified in Contractor’s bid submission, that Contractor
does NOT require its employees, as a condition of employment, to sign or agree to mandatory
individual arbitration clauses or class or collective action waivers. Contractor further represents
and warrants that, during the term of this Contract, Contractor shall not, as a condition of
employment, require its employees to sign or agree to mandatory individual arbitration clauses
or class or collective action waivers.

OREGON REVISED STATUTE 279A.112. Contractor represents and warrants, as previously certified in
Contractor’s bid submission, that their firm has a written policy and practice preventing sexual
harassment, sexual assault and discrimination against employees who are members of a
protected class.

EMISSIONS INFORMATION. Contractor represents and warrants, as previously certified in
Contractor’s bid submission, that their firm has a written policy and practice to assess and
provide accurate emission information on products to Participants.

SUSTAINABILITY PoLicy. Contractor represents and warrants, as previously certified in Contractor’s
bid submission, that their firm has a written policy and practice, detailing own sustainability
policies and programs in place and to provide services in line with the principles established
therein.

PROCUREMENT ETHICS & PROHIBITION ON GIFTS. Contractor represents and warrants that it complies
fully with all applicable procurement ethics restrictions including, but not limited to, restrictions
against Contractor providing gifts or anything of economic value, directly or indirectly, to
Participants’ employees.

WASHINGTON'S ELECTRONIC BUSINESS SOLUTION (WEBS). Contractor represents and warrants that it is
registered in Washington’s Electronic Business Solution (WEBS), Washington’s contract
registration system and that, all of its information therein is current and accurate and that
throughout the term of this Master Contract, Contractor shall maintain an accurate profile in
WEBS.

STATEWIDE PAYEE DESK. Contractor represents and warrants that it is registered with the Statewide
Payee Desk, which registration is a condition to payment.

COOPERATIVE MASTER CONTRACT PROMOTION; ADVERTISING AND ENDORSEMENT. Contractor represents
and warrants that it shall use commercially reasonable efforts both to promote and market the
use of this Master Contract with eligible Participants and to ensure that those entities that utilize
this Master Contract are eligible Participants. Contractor understands and acknowledges that
neither Enterprise Services nor Participants are endorsing Contractor’s goods and/or services or
suggesting that such goods and/or services are the best or only solution to their needs.
Accordingly, Contractor represents and warrants that it shall make no reference to Enterprise
Services, any Participant, or the State of Washington in any promotional material without the
prior written consent of Enterprise Services.
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4.12.

4.13.

4.14.

4.15.

4.16.

MASTER CONTRACT TRANSITION. Contractor represents and warrants that, in the event this Master
Contract or a similar contract resulting from the Cooperative, is transitioned to another
contractor (e.g., Master Contract expiration or termination), Contractor shall use commercially
reasonable efforts to assist Enterprise Services for a period of sixty (60) days to effectuate a
smooth transition to another contractor to minimize disruption of service and/or costs to the
State of Washington.

VEHICLE TITLE & REGISTRATION. Contractor represents and warrants that upon payment in full,
Contractor shall convey to Participant all necessary paperwork, including a “manufacturer’s
statement of origin” (MSO) and applicable state title application to register the Transit Bus with
the Participant’s applicable state licensing authority at the time of acceptance. Title to the bus
shall pass to the Participant upon acceptance of the bus by the Participant.

WAGE VIOLATIONS. Contractor represents and warrants that, during the term of this Master
Contract and the three (3) year period immediately preceding the award of the Master Contract,
it is not determined, by a final and binding citation and notice of assessment issued by the
Washington Department of Labor and Industries or through a civil judgment entered by a court
of limited or general jurisdiction, to be in willful violation of any provision of Washington state
wage laws set forth in RCW chapters 49.46, 49.48, or 49.52.

Pay EQuiTy. Contractor represents and warrants that, among its workers, similarly employed
individuals are compensated as equals. For purposes of this provision, employees are similarly
employed if the individuals work for the same employer, the performance of the job requires
comparable skill, effort, and responsibility, and the jobs are performed under similar working
conditions. Job titles alone are not determinative of whether employees are similarly employed.
Contractor may allow differentials in compensation for its workers based in good faith on any of
the following: a seniority system; a merit system; a system that measures earnings by quantity
or quality of production; a bona fide job-related factor or factors; or a bona fide regional
difference in compensation levels. A bona fide job-related factor or factors may include, but not
be limited to, education, training, or experience that is: consistent with business necessity; not
based on or derived from a gender-based differential; and accounts for the entire differential. A
bona fide regional difference in compensation level must be consistent with business necessity;
not based on or derived from a gender-based differential; and account for the entire differential.
Notwithstanding any provision to the contrary, upon breach of warranty and Contractor’s failure
to provide satisfactory evidence of compliance within thirty (30) days, Enterprise Services may
suspend or terminate this Master Contract and any Participant hereunder similarly may suspend
or terminate its use of the Master Contract and/or any agreement entered into pursuant to this
Master Contract.

SUBJECT DATA. All “subject data”, including specifications, technical data, records and reports,
engineering drawings (including shop drawings and working drawings), manuals and instruction
materials and computer or microprocessor software that is delivered or specified to be delivered
under this contract shall remain the property of the Contractor; provided however, the
Participants shall have a royalty-free, non-exclusive, non-transferable and irrevocable license to
use such subject data only for the purposes of operating and maintaining the Transit Buses. The
Participants grant the Contractor the right to inspect, examine, download, and otherwise obtain
any information or data available from components provided by the Contractor, including, but
not limited to, any electronic control modules or other data-collection devices, to the extent
necessary to enable the Contractor to perform reliability maintenance analysis, corrective action
and/or other engineering-type work for the Transit Buses.
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5. USING THE MASTER CONTRACT — PURCHASES.

5.1.

5.2.

5.3.

5.4.

5.5.

ORDERING REQUIREMENTS. Participants shall order Transit Buses from this Master Contract,
consistent with the terms hereof and by using any ordering mechanism agreeable both to
Contractor and Participant but, at a minimum, including the use of a purchase order. When
practicable, Contractor and Participant also shall use telephone orders, email orders, web-based
orders, and similar procurement methods (collectively “Purchase Order”). All order documents
must reference the Master Contract number. Consistent with Participant’s procurement
authority, Participant may propose and negotiate additional terms with the applicable Contractor
to meet Participant’s needs, subject to agreement with the applicable Contractor. Under no
circumstances will Participant’s agreements change or modify the contract obligations of this
Master Contract. The terms of this Master Contract shall apply to any Purchase Order and, in the
event of any conflict, the terms of this Master Contract shall prevail. Notwithstanding any
provision to the contrary, in no event shall any ‘click-agreement,” software or web-based
application terms and conditions, or other agreement modify the terms and conditions of this
Master Contract.

APPROVAL OF PURCHASES. Enterprise Services and, if the Participant is using FTA funds, the
Participant’s respective authorization authority for use of those FTA funds shall approve the
Participant’s initial Purchase Order. Enterprise Services shall review the Purchase Order and
approve that the purchase is within the Scope of the Master Contract. The Participant’s
respective authorization authority for use of those FTA funds will approve the purchase according
to their own policies and procedures. Participant and Contractor shall provide timely information
as requested by Enterprise Services for the approval process.

CONTRACTOR COOPERATIVE USE APPROVAL. Pursuant to RCW 39.26.060, the intent of this Contract is
to allow for cooperative procurement to the maximum extent possible. Accordingly, any
authorized entity that has executed a Washington State Transit Bus Cooperative Purchasing
Agreement with Enterprise Services may place orders under this Master Contract. Participation
in the cooperative is voluntary. If agreed to by Contractor, this Contract may be used by any
participant in the cooperative to procure the Transit Buses. Contractor has the right to refuse
initial orders by cooperative participants on a capacity basis, if the Contractor cannot fulfill the
complete order based on delivery deadlines. Orders under this Contract will be fulfilled on a first
come, first serve basis of the initial order date. If Contractor rejects an order for capacity,
Enterprise Services may request additional information from the Contract regarding Contractor’s
capacity to fulfill orders.

FTA PRE-AWARD AND POST-DELIVERY CERTIFICATIONS. Contractor shall take all reasonable steps assist
Participants in completing all required pre-award and post-delivery certifications required by
federal or state law or policy for purchases under this Master Contract. Contractor shall provide
all requested information to complete the certifications in a reasonable time to ensure
certifications are completed in a timely manner.

DELIVERY REQUIREMENTS. Contractor must ensure that delivery of Transit Buses will be made as
required by this Master Contract, the Purchase Order used by Participants, or as otherwise
mutually agreed in writing between the Participant and Contractor. The following apply to all
deliveries:

(a) Contractor shall make all deliveries to the applicable delivery location specified in the
Purchase Order by the delivery date. The delivery date must be within 18 months of the
initial order date, as stated in the Purchaser Order or agreement between Participant and
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5.6.

Contractor; provided however that the Participant and Contractor may amend the
delivery date by mutual agreement. Deliveries shall occur during Participant’s normal
work hours and within the time period mutually agreed in writing between Participant
and Contractor at the time of order placement.

(b)  Contractor shall deliver all buses with a full tank of fuel and clean inside and out. For any
bus not meeting this requirement, Contractor will be assessed $300. When Transit Buses
are delivered, certificates or releases signed by Participant simply acknowledge receipt of
the Transit Buses and do not constitute acceptance by the Participant of the condition of
the Transit Buses, or its conformance with the terms of the Master Contract or
Participant’s Purchase Order. Acceptance by Participant occurs subsequent to final
inspection when Participant provides Contractor with a written Notice of Acceptance.

(c) Contractor shall ship or deliver all goods and/or services purchased pursuant to this
Master Contract, freight charges prepaid by Contractor, FOB Participant’s specified
destination with all transportation and handling charges included. Contractor shall bear
all risk of loss, damage, or destruction of the goods and/or services ordered hereunder
that occurs prior to delivery, except loss or damage attributable to Participant’s
negligence. Contractor shall use a qualified and experienced common or contract carrier
who is properly licensed and insured. Contractor shall make all arrangements for
shipment.

(d)  All packing lists, packages, instruction manuals, correspondence, shipping notices,
shipping containers, and other written materials associated with this Master Contract
shall be identified by the Master Contract number set forth on the cover of this Master
Contract and the applicable Participant’s Purchase Order number. Packing lists shall be
included with each shipment and clearly identify all contents and any backorders.

PROTOTYPE BUSES. If requested by Participant, Contractor shall produce one prototype bus for each
type of bus with respect to the Purchase Order for inspection and testing at the Participant’s
facilities. The prototype bus will demonstrate that the bus fully meets all requirements of the
Purchase Order. Contractor shall produce and deliver the prototype bus to Participant for
inspection and testing a minimum of one-hundred twenty (120) days prior to initiation of any
production activities for the remaining buses unless otherwise authorized in writing by
Participant. The cost of transporting the prototype bus to and from the Participant’s facilities
shall be at the expense of Contractor. Contractor shall schedule the prototype review with the
Participant when a vehicle has been completed with all equipment and furnishings installed, but
early enough so design changes resulting from the review will not delay production or cause
scrapping of production material.

In the event of nonconformity Participant shall, to the extent practicable, notify Contractor of
said nonconformity. No later than seven (7) days after the end of the fourteen (14) day test,
Participant shall issue a written report to the Contractor that advises the Contractor of any
noncompliance issues and/or any proposed modifications or changes required on the remaining
vehicles. Any failure by Participant to detect any defects or omissions in this testing period will
in no way relieve Contractor from fully complying with the specifications of the Master Contract
and Participant Order. All prototype buses shall be brought up to the final production bus
configuration in all respects at no additional cost to Participant, except as may be agreed by
change orders.
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5.7.

5.8.

NOTIFICATION OF DELAY. Contractor shall provide prompt notice to Participant and Enterprise
Services for any delay in the manufacturing process that will affect the expected delivery date.
Contractor will provide notice of the delay within fourteen (14) days of discovery of the potential
delay. This notice of delay must include a reasonable expectation of when the delay will be
resolved, the reason for the delay, whether the delay will cause the delivery to exceed the
delivery date, and any other applicable information regarding the delay.

= Participant shall provide Contractor with notice of acceptance of the reasonable delay or
notice that the delay is determined to be non-excusable within seven (7) days of receipt
of the notice of delay.

= |f there is a dispute between Contractor and Participant as to whether the delay is
reasonable, Contractor may appeal Participant’s decision to Enterprise Services within
seven (7) days of receipt of the notice that the delay is non-excusable. Enterprise Services
will review the provided information and make a final determination as to whether the
delay is reasonable or non-excusable. If a dispute remains after this procedure, parties
shall follow the dispute resolution process of Section 16.

= Contractor shall promptly comply with any request from Enterprise Services or Participant
for additional information in making the delay determination. A request for more
information from Enterprise Services or Participant tolls the time for required response
until the time that Contractor responds to the request for more information.

= Reasonable delay is a delay for which the Contractor is not responsible. A reasonable
delay must arise from unforeseeable causes, be beyond the control of Contractor, and be
without the fault of the Contractor. A reasonable delay will extend the delivery date by the
agreed upon length of the delay. For certainty, the reasons for such reasonable delay shall
include but not be limited to, the neglect or failure of the Participant or by delay or failure
of the Contractor caused by an event beyond its control, including, but not limited to,
natural disasters, floods, fires, acts of war or terrorism, labor shortages, strikes or lock-outs
or shortages or loss of transportation, then the time for completion of the work and/or the
delivery dates shall be extended by the Participant by a reasonable period of time after such
event of delay has ended in order that the Contractor may complete the work or deliver the
buses.

= Non-excusable delay is a delay for which Contractor is wholly or partially responsible. A
non-excusable delay is a delay that arises from a foreseeable cause, is within the control
of Contractor, or is due to the fault of Contractor. A non-excusable delay will not extend
the agreed upon delivery date.

DEeLAY DAMAGES. Participant will be damaged by any failure on the part of Contractor to deliver
the buses within the time specified in delivery date. The amount of damages for delay of beyond
the delivery date is difficult if not impossible to ascertain. The amount of such damages
Contractor shall pay to Participant is fixed at the amount of $250.00 per day for each bus not
delivered in substantially good condition as inspected by the Participant. Participant may elect
to deduct the amount of the damages from the amount due to Contractor under the Purchase
Order or may notify Contractor of the amount due based on the delay. If Participant requires
Contractor to pay the delay damages, Contractor shall pay the entire amount within thirty (30)
days after receipt of a written demand by Participant. The payment of damages will be in lieu of
any damages for any loss of profit, loss of revenue, loss of use, or for any other direct, indirect,
special or consequential losses or damages of any kind that may be suffered by Participant arising
at any time from the failure of Contractor to fulfill the delivery obligations in a timely manner.
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5.9.

5.10.

5.11.

INSPECTION AND ACCEPTANCE OF TRANSIT BUSES. Transit Buses purchased under this Master Contract
are subject to Participant’s reasonable inspection, testing, and approval at Participant’s
destination for a period of fourteen (14) days from the date that the Transit Buses are received
at the place of delivery. Participant reserves the right to reject and refuse acceptance of Transit
Buses that are not in accordance with this Master Contract and the Participant’s Purchase Order
during this inspection period. Representatives of Contractor may witness acceptance inspections
and testing if so requested by Contractor. Participant retains the right to complete as thorough
an inspection as it deems necessary to determine if each bus is in conformance with Master
Contract and Purchase Orders requirements for configuration and performance parameters.
Contractor shall coordinate and manage Contractor’s post-delivery inspection process and notify
the Participant of scheduling and availability of buses ready for pre-acceptance inspection.
Acceptance by the Participant occurs when Participant provides Contractor with a written Notice
of Acceptance, which will be subsequent to final inspection by responsible assigned employees
of the Participant. All acceptances are subject to the warranty requirements of this Master
Contract. For certainty, if the Transit Buses pass these tests or if the Participants do not notify
the Contractor of non-acceptance within 14 calendar days after delivery of the Transit Buses,
acceptance of the Transit Buses by the Participants shall be deemed to have occurred on the 14th
day after delivery. Acceptance shall occur earlier if the Participants notify the Contractor of early
acceptance or places the Transit Buses into revenue service.

INSPECTION DEFECTS. If there are any apparent defects in the goods and/or services within the
inspection period, Participant will promptly notify Contractor. At Participant’s option, and
without limiting any other rights, Participant may:

= Require Contractor to repair or replace, at Contractor’s expense, any or all of the
damaged goods; or

= Require Contractor to refund the price of any or all of the damaged goods; or

=  Participant may note any damage to the goods on the receiving report, decline
acceptance, and deduct the cost of rejected goods from final payment.

Payment for any goods under such Purchase Order shall not be deemed acceptance of the goods.
If Participant discovers defects during the inspection process, the requirement for timely delivery
under 6.2(a) will continue to run until Contractor resolves the defects and provides Participant
with the applicable goods free of defects. The period for the delivery date for the goods will be
tolled for the length of time Participant was in the inspection period until the time that
Participant provided notice of defect to Contractor.

POST-INSPECTION REPAIR BY CONTRACTOR. In the event of non-acceptance of the bus, Contractor must
begin Work within five (5) working days after receiving notification from Participant of failure of
acceptance tests. Participant shall make the bus available to complete repairs timely with the
Contractor repair schedule. If Contractor fails or refuses to begin the repairs within five (5) days,
then the repair work may be done by Participant’s personnel with reimbursement by Contractor.
Contractor shall provide, at its own expense, all spare parts, tools and space required to complete
the repairs. At Participant’s option, Contractor may be required to remove the bus from
Participant’s property while repairs are being made. If the bus is removed from Participant’s
property, then repair procedures must be diligently pursued by Contractor’s representatives, and
Contractor shall assume risk of loss while the bus is under its control. Upon completion of repairs,
the forteen (14) calendar day acceptance period shall re-commence as per section 5.9.
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5.12.

5.13.

5.14.

5.15.

5.16.

CONTRACTOR SERVICE AND PARTS SUPPORT. For each Participant Order, Contractor shall supply
Participant with a completed Exhibit D - Contractor Service and Parts Support Data with contact
information on the representatives responsible for assisting Participant, as well as the location
of the nearest distribution center, which shall furnish a complete supply of parts and components
for the repair and maintenance of the buses to be supplied. Contractor shall also submit its policy
on transportation charges for parts other than those covered by warranty.

PARTS AVAILABILITY GUARANTEE. Contractor guarantees to provide the spare parts, software, and all
equipment necessary to maintain and repair the buses supplied under this Master Contract for a
period of at least twelve (12) years after the date of acceptance. Parts will be interchangeable
with the original equipment and will be manufactured in accordance with the quality assurance
provisions of this Master Contract. Prices shall not exceed the Contractor’s then-current
published catalog prices.

Where the parts ordered by the Participant are not received within two (2) working days of the
agreed-upon time and date and a bus procured under this Master Contract is out of service due
to the lack of said ordered parts, then the Contractor shall provide the Participant, within eight
(8) hours of the Participant’s verbal or written request, the original suppliers’ and/or
manufacturers’ parts numbers, company names, addresses, telephone numbers and contact
persons’ names for all of the specific parts not received by the Participant.

In the event Contractor fails to honor this parts guarantee or parts ordered by the Participant are
not received within thirty (30) days of the agreed-upon delivery date, then Contractor shall
provide to Participant, within seven (7) days of the Agency’s verbal or written request, the design
and manufacturing documentation for those parts manufactured by the Contractor and the
original suppliers’ and/or manufacturers’ parts numbers, company names, addresses, telephone
numbers and contact persons’ names for all of the specific parts not received by the Participant.
Contractor’s design and manufacturing documentation provided to the Participant shall be for
its sole use in regard to the buses procured under this Master Contract and for no other purpose.

TERMINATION FOR WITHDRAWAL OF FUNDING. If any Participant’s expected or actual funding for
purchases under this Master Contract are withdrawn, reduced, or limited in any way prior to the
payment for the last bus accepted, Participant may, upon written notice to Contractor, terminate
their Purchase Order for Transit Buses not yet accepted. If the Purchase Order is terminated as
provided in this subsection: (1) Participant will be liable only for payment in accordance with the
terms of this Contract for work performed satisfactorily up to the date of termination and
materials on order that cannot be canceled; and (2) Contractor shall be released from any
obligation to provide additional buses as are affected by the termination. The Contractor shall be
paid its costs, including contract close-out costs, and profit on work performed up to the time of
termination

FACILITY INSPECTIONS. Contractor shall provide right of access to its facilities to Enterprise Services,
any Enterprise Services agents, Participant, any of Participants agents, or to any other authorized
agent or official of the state of Washington or the federal government, at all reasonable times,
in order to monitor and evaluate performance, compliance, and/or quality assurance under this
Contract.

ON SITE REQUIREMENTS. While on Participant’s premises, Contractor, its agents, employees, or
subcontractors shall comply, in all respects, with Participant’s physical, fire, access, safety, or
other security requirements.
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6.

6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

6.7.

INVOICING & PAYMENT.

CONTRACTOR INVOICE. Contractor shall submit to Participant’s designated invoicing contact
properly itemized invoices. Such invoices shall itemize the following:

(a) Master Contract No. 06719

(b) Contractor name, address, telephone number, and email address for billing issues (i.e.,
Contractor Customer Service Representative)

(c) Contractor’s Federal Tax Identification Number

(d) Date(s) of delivery

(e) Invoice amount; and

(f) Payment terms, including any available prompt payment discounts.

Contractor’s invoices for payment shall reflect accurate Master Contract prices. Invoices will not
be processed for payment until receipt of a complete invoice as specified herein.

PAYMENT. Payment is the sole responsibility of, and will be made by, the Participant. Payment is
due within thirty (30) days of invoice. If Participant fails to make timely payment(s), Contractor
may invoice Participant in the amount of one percent (1%) per month on the amount overdue or
a minimum of $1. Payment will not be considered late if a check or warrant is mailed within the
time specified. Contractor provides a prompt payment discount of 0.2192% for payments within
10 days of receipt of the invoice. This discount will only be provided for Participant payments
within the stated time.

MILESTONE PAYMENTS. Participant and Contractor may condition payment on the achievement of
various agreed upon milestones for the Transit Buses. Milestone payments will be mutually
agreed upon by Participant and Contractor in regard to timing of milestone, acceptance of
milestone, and amounts for milestone payments. Payment for milestones will follow the
procedure for invoice payment.

OVERPAYMENTS. Contractor promptly shall refund to Participant the full amount of any erroneous
payment or overpayment. Such refunds shall occur within thirty (30) days of written notice to
Contractor; Provided, however, that Participant shall have the right to elect to have either direct
payments or written credit memos issued. If Contractor fails to make timely payment(s) or
issuance of such credit memos, Participant may impose a one percent (1%) per month on the
amount overdue thirty (30) days after notice to the Contractor.

No ADVANCE PAYMENT. No advance payments shall be made for any goods or services furnished
by Contractor pursuant to this Master Contract.

No ADDITIONAL CHARGES. Unless otherwise specified herein, Contractor shall not include or impose
any additional charges including, but not limited to, charges for shipping, handling, or payment
processing.

TAXes/FEes. Contractor promptly shall pay all applicable taxes on its operations and activities
pertaining to this Master Contract. Failure to do so shall constitute breach of this Master
Contract. Unless otherwise agreed, Participant shall pay applicable sales tax imposed by the tax
jurisdictions in which delivery occurs on purchased goods and/or services. Contractor, however,
shall not make any charge for federal excise taxes and Participant agrees to furnish Contractor
with an exemption certificate where appropriate.
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7. CONTRACT MANAGEMENT.

7.1.

7.2.

7.3.

CONTRACT ADMINISTRATION & NOTICES. Except for legal notices, the parties hereby designate the
following contract administrators as the respective single points of contact for purposes of this
Master Contract. Enterprise Services’ contract administrator shall provide Master Contract
oversight. Contractor’s contract administrator shall be Contractor’s principal contact for
business activities under this Master Contract. The parties may change contractor administrators
by written notice as set forth below.

Any notices required or desired shall be in writing and sent by U.S. mail, postage prepaid, or sent
via email, and shall be sent to the respective addressee at the respective address or email address
set forth below or to such other address or email address as the parties may specify in writing:

Enterprise Services Contractor
Attn: David Mgebroff Attn:
Washington Dept. of Enterprise Services

PO Box 41411

Olympia, WA 98504-1411

Tel: (360) 407-8049 Tel:

Email: david.mgebroff@des.wa.gov Email:

Notices shall be deemed effective upon the earlier of receipt, if mailed, or, if emailed, upon
transmission to the designated email address of said addressee.

CONTRACTOR CUSTOMER SERVICE REPRESENTATIVE. Contractor shall designate a customer service
representative (and inform Enterprise Services of the same) who shall be responsible for
addressing Participant issues pertaining to this Master Contract.

LEGAL NOTICES. Any legal notices required or desired shall be in writing and delivered by U.S.
certified mail, return receipt requested, postage prepaid, or sent via email, and shall be sent to
the respective addressee at the respective address or email address set forth below or to such
other address or email address as the parties may specify in writing:

Enterprise Services Contractor
Attn: Legal Services Manager Attn:
Washington Dept. of Enterprise Services

PO Box 41411

Olympia, WA 98504-1411

Email: greg.tolbert@des.wa.gov Email:
Notices shall be deemed effective upon the earlier of receipt when delivered, or, if mailed, upon

return receipt, or, if emailed, upon transmission to the designated email address of said
addressee.

8. CONTRACTOR SALES REPORTING; VENDOR MANAGEMENT FEE; & CONTRACTOR REPORTS.

8.1.

MASTER CONTRACT SALES REPORTING. Contractor shall report total Master Contract sales quarterly
to Enterprise Services, as set forth below.

(a) Master Contract Sales Reporting System. Contractor shall report quarterly Master
Contract sales in Enterprise Services’ Master Contract Sales Reporting System.
Enterprise Services will provide Contractor with a login password and a vendor
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8.2.

(b)

(c)

number. The password and vendor number will be provided to the Sales Reporting
Representative(s) listed on Contractor’s Bidder Profile.

Data. Each sales report must identify every authorized Participant by name as it is
known to Enterprise Services and its total combined sales amount invoiced during the
reporting period (i.e., sales of an entire agency or political subdivision, not its
individual subsections). The “Miscellaneous” option may be used only with prior
approval by Enterprise Services. Upon request, Contractor shall provide contact
information for all authorized Participants specified herein during the term of the
Master Contract. If there are no Master Contract sales during the reporting period,
Contractor must report zero sales.

Due dates for Master Contract Sales Reporting. Quarterly Master Contract Sales
Reports must be submitted electronically by the following deadlines for all sales
invoiced during the applicable calendar quarter:

MASTER CONTRACT
FOR CALENDAR QUARTER ENDING
SALES REPORT DUE
March 31: April 30
June 30: July 31
September 30: October 31
December 31: January 31

VENDOR MANAGEMENT FEE. Contractor shall pay to Enterprise Services a vendor management fee
(“VMF”) of 0.15 percent on the purchase price for all Master Contract sales (the purchase price
is the total invoice price less applicable sales tax).

(a)

(b)

(c)

(d)

The sum owed by Contractor to Enterprise Services as a result of the VMF is calculated
as follows:

Amount owed to Enterprise Services = Total Master Contract sales
invoiced (not including sales tax) x .00150.

The VMF must be rolled into Contractor’s current pricing. The VMF must not be shown
as a separate line item on any invoice unless specifically requested and approved by
Enterprise Services.

Enterprise Services will invoice Contractor quarterly based on Master Contract sales
reported by Contractor. Contractors are not to remit payment until they receive an
invoice from Enterprise Services. Contractor’'s VMF payment to Enterprise Services
must reference this Master Contract number, work request number (if applicable), the
year and quarter for which the VMF is being remitted, and the Contractor’s name as
set forth in this Master Contract, if not already included on the face of the check.

Failure to accurately report total net sales, to submit a timely usage report, or remit
timely payment of the VMF, may be cause for Master Contract suspension or
termination or the exercise of other remedies provided by law. Without limiting any
other available remedies, the Parties agree that Contractor’s failure to remit to
Enterprise Services timely payment of the VMF shall obligate Contractor to pay to
Enterprise Services, to offset the administrative and transaction costs incurred by the
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8.3.

State to identify, process, and collect such sum, the sum of $200.00 or twenty-five
percent (25%) of the outstanding amount, whichever is greater, or the maximum
allowed by law, if less.

(e) Enterprise Services reserves the right, upon thirty (30) days advance written notice, to
increase, reduce, or eliminate the VMF for subsequent purchases, and reserves the
right to renegotiate Master Contract pricing with Contractor when any subsequent
adjustment of the VMF might justify a change in pricing.

ANNUAL MASTER CONTRACT SALES REPORT. Contractor shall provide to Enterprise Services a detailed
annual Master Contract sales report. Such report shall include, at a minimum: Product
description, part number or other Product identifier, per unit quantities sold, and Master
Contract price. This report must be provided in an electronic format that can be read by MS
Excel.

9. RECORDS RETENTION & AUDITS.

9.1.

9.2.

9.3.

RECORDS RETENTION. Contractor shall maintain books, records, documents, and other evidence
pertaining to this Master Contract and orders placed by Participants under it to the extent and
in such detail as shall adequately reflect performance and administration of payments and fees.
Contractor shall retain such records for a period of six (6) years following expiration or
termination of this Master Contract or final payment for any order placed by a Participant against
this Master Contract, whichever is later; Provided, however, that if any litigation, claim, or audit
is commenced prior to the expiration of this period, such period shall extend until all such
litigation, claims, or audits have been resolved.

AuDIT. Enterprise Services reserves the right to audit, or have a designated third party audit,
applicable records to ensure that Contractor has properly invoiced Participants and that
Contractor has paid all applicable contract management fees. Accordingly, Contractor shall
permit Enterprise Services, any Participant, and any other duly authorized agent of a
governmental agency, to audit, inspect, examine, copy and/or transcribe Contractor’s books,
documents, papers and records directly pertinent to this Master Contract or orders placed by a
Participant under it for the purpose of making audits, examinations, excerpts, and transcriptions.
This right shall survive for a period of six (6) years following expiration or termination of this
Master Contract or final payment for any order placed by a Participant against this Master
Contract, whichever is later; Provided, however, that if any litigation, claim, or audit is
commenced prior to the expiration of this period, such period shall extend until all such litigation,
claims, or audits have been resolved. The Participants and their representatives and agents agree
to enter into a confidentiality agreement with the Contractor prior to commencing an audit,
review or analysis in order to protect and maintain the confidentiality of the Contractor’s
information.

OVERPAYMENT OF PURCHASES OR UNDERPAYMENT OF FEES. Without limiting any other remedy available
to any Participant, Contractor shall (a) reimburse Participants for any overpayments inconsistent
with the terms of this Master Contract or orders, at a rate of 125% of such overpayments, found
as a result of the examination of the Contractor’s records; and (b) reimburse Enterprise Services
for any underpayment of fees, at a rate of 125% of such fees found as a result of the examination
of the Contractor’s records (e.g., if Contractor underpays the Vendor Management Fee by $500,
Contractor would be required to pay to Enterprise Services $500 x 1.25 = $625).
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10. INSURANCE.

10.1.

10.2.

REQUIRED INSURANCE. During the Term of this Master Contract, Contractor, at its expense, shall
maintain in full force and effect the insurance coverages set forth in Exhibit C — Insurance
Requirements. All costs for insurance, including any payments of deductible amounts, shall be
considered incidental to and included in the prices for goods/services and no additional payment
shall be made.

WORKERS COMPENSATION. Contractor shall comply with applicable workers compensation statutes
and regulations (e.g., RCW Title 51, Industrial Insurance). If Contractor fails to provide industrial
insurance coverage or fails to pay premiums or penalties on behalf of its employees as may be
required by law, Enterprise Services may terminate this Master Contract. This provision does not
waive any of the Washington State Department of Labor and Industries (L&lI) rights to collect
from Contractor. In addition, Contractor waives its immunity under RCW Title 51 to the extent
it is required to indemnify, defend, and hold harmless the State of Washington and its agencies,
officials, agents, or employees.

11. WARRANTY.

11.1.

11.2.

11.3.

CONTRACTOR WARRANTY. Warranties in this document are in addition to any statutory remedies or
warranties imposed on Contractor. Consistent with this requirement, Contractor warrants and
guarantees to Participant each complete Transit Bus and specific subsystems and components as
follows.

Contractor warrants the Transit Buses are of good material and workmanship and agrees to
promptly replace any part or parts, at no cost to the Participant, which by reason of defective
materials or workmanship fail under normal use, free of negligence or accident during the
applicable warranty period. Contractor warranties include the replacement of parts and services
associated with the replacement and repair, including but not limited to any diagnostic,
refurbishment, shipping, or travel costs.

Performance requirements based on design criteria will not be deemed a warranty item.
Contractor shall insure in its procurement arrangements that the warranty requirements of this
Master Contract are enforceable through and against the Contractor's suppliers, vendors,
material men, and subcontractors. Any inconsistency or difference between the warranties
extended to Participants by Contractor and those extended to Contractor by its suppliers,
vendors, material men, and subcontractors, are at the risk and expense of Contractor. Such
inconsistency or difference will not excuse Contractor's full compliance with its obligations under
this Contract.

WARRANTY INFORMATION. Upon Participant’s request, Contractor promptly shall provide complete
copies of all written warranties or guarantees and documentation of any other arrangement
relating to such warranties or guarantees extended by Contractor's suppliers, sub-suppliers,
vendors, material men, and subcontractors covering parts, components, and systems utilized in
the bus. Contractor shall ensure that such suppliers, sub-suppliers, vendors, material men, and
subcontractors satisfactorily perform warranty related work when requested to do so by
Participant.

SYSTEM WARRANTIES. The following systems are warranted to be free from defects and related
defects for the years and mileage listed in the table below, whichever comes first. Each warranty
is based on regular operation of the bus under the operating conditions prevailing in Participant’s
locale.
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Warranty

Description

Years/Mileage

Complete Bus

Complete bus, propulsion system,
components, major subsystems, and
body and chassis structure

2 years, 100,000 miles;
Class 1 or 2 Failures: 12
years, 500,000 miles

Body And Chassis
Structure

Body, body structure, structural elements
of the suspension and engine cradle

3 years, 150,000 miles

Body and Chassis
Corrosion Failure or
Fatigue Failure

Primary load-carrying members of the
bus structure, including structural
elements of the suspension

Class 1 or 2 Failures: 12
years, 500,000 miles

Propulsion System
(Diesel, CNG, Hybrid)

engine, transmission or drive motors, and
generators (for hybrid technology) and
drive and non-drive axles

2 years, 100,000 miles

Propulsion System
(Electric)

traction motors, traction motor
controllers, transmission, drive motors,
drive and non-drive axles, and any other
propulsion system-related replacement
component

5 years, 300,000 miles

Energy Storage
System

traction battery, Battery Management
System, and any other ESS-related
replacement component

2 years, unlimited miles

Emission Control
System

complete exhaust system, including
catalytic converter (if required), after
treatment device, components identified
as emission control devices

5 years, 100,000 miles

The ESS is warranted to remain within warrantable end of life during the warranty period. The
ESS original specified energy storage capacity and warrantable end of life, as a percentage of the
original specified energy capacity, must be clearly defined by the Contractor. Acceptable
methods for measuring or obtaining ESS storage capacity with respect to its original specified
capacity must be clearly identified by the manufacturer. The manufacturer will propose the test
method, and certify the results are true and accurate. The test will be performed according to a
documented test procedure. Participant may engage third-parties for capacity testing.

11.4.

and related defects for at least two years or 100,000 miles, whichever comes first.

SUBSYSTEMS WARRANTY. The Contractor warrants the following subsystems to be free from defects

= Brake system: Foundation brake components, including advancing mechanisms, as
supplied with the axles, excluding friction surfaces.
= Destination signs: All destination sign equipment for the front, side and rear signs, power
modules and operator control.
= Heating, ventilating: Roof and/or rear main unit only, excluding floor heaters and front

defroster.

= AC unit and compressor: Roof and/or rear main unit only, excluding floor heaters and
front defroster.

= Door systems: Door operating actuators and linkages.

= Air compressor.

= Air dryer.

= Wheelchair lift and ramp system: Lift and/or ramp parts and mechanical only.
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11.5.

11.6.

11.7.

= Starter.

= Alternator: Alternator only. Does not include the drive system.

= Charge air cooler: Charge air cooler including core, tanks and including related
surrounding framework and fittings.

= Fire suppression: Fire suppression system including tank and extinguishing agent
dispensing system.

= Hydraulic systems: Including radiator fan drive and power steering as applicable.

= Propulsion cooling systems: Radiator including core, tanks and related framework,
including surge tank. Transmission cooler.

= Power electronics: DC/DC converters, inverters, if supplied

= Passenger seating excluding upholstery.

= Fuel storage and delivery system.

= Surveillance system including cameras and video recorders.

Contractor warrants the following subsystems to be free from defects and related defects for at
least 2 years or 100,000 miles, whichever comes first:

= Low voltage and high voltage electrical wiring and harnesses

SERIAL NUMBERS. Prior to final delivery of each bus, Contractor shall provide a complete electronic
list of serialized units installed on each bus to facilitate warranty tracking. The list will include,
but is not limited to the following:

= Driver's seat

= Battery equalizer

= Radiator package

= Exhaust emission components

= Engine
= Transmission or Traction Motor
= Alternator

= Starter = A/C compr r and
= Destination/Luminator (Major compressora .
condenser/evaporator unit
components)

= Power steering unit

= Fuel cylinders (if applicable)

= Air compressor

= Wheelchair ramp (if applicable)

= Drive axle and non-drive axle(s)
= DVR unit, supporting electronics
(Monitors)

Contractor shall provide updated serial numbers resulting from warranty campaigns. The format
of the list will be approved by Participant prior to delivery of the first production bus.

EXTENSION OF WARRANTY. If, during the warranty period, repairs or modifications on any bus are
made necessary by defective design, materials, or workmanship but are not completed due to
lack of material or inability to provide the proper repair for thirty (30) calendar days, then the
applicable warranty period shall be extended by the number of days equal to the delay period.

VOIDING OF WARRANTY. The warranty will not apply to the failure of any part or component of the
bus that directly results from misuse, negligence, accident, or repairs not conducted in
accordance with the Contractor-provided maintenance manuals and with workmanship
performed by adequately trained personnel in accordance with recognized standards of the
industry. The warranty will be void if Participant fails to conduct normal inspections and
scheduled preventive maintenance procedures as recommended in the Contractor’s
maintenance manuals and if that omission caused the part or component failure. Participant
should maintain documentation, auditable by Contractor, verifying service activities in
conformance with the Contractor’s maintenance manuals.
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11.8.

11.9.

11.10.

EXCEPTIONS AND ADDITIONS TO WARRANTY. Warranties will not apply to the following items:

= scheduled maintenance items
= normal wear-out items, such as brake linings, filters, belts, and wiper blades
= jtems furnished by Participant

Should Participant require the use of a specific product and has rejected Contractor’s request for
an alternate product, then the standard supplier warranty for that product will be the only
warranty provided to Participant. This product will not be eligible under “Fleet Defects,” below.

PAss-THROUGH/SUPERIOR WARRANTY. If any vendor to the Contractor offers, at no additional cost, a
warranty on a component that is longer or more comprehensive than the required warranties on
this Contract, Contractor shall inform Participant of the additional warranty and pass it through
to Participant at no additional cost.

Contractor shall state in writing that Participant’s warranty reimbursements will not be impacted.
Contractor also shall state in writing any exceptions and reimbursement including all costs
incurred in transport of vehicles and/or components. At any time during the warranty period,
Contractor may request approval from Participant to assign its warranty obligations to others,
but only on a case-by-case basis approved in writing by Participant. Otherwise, Contractor shall
be solely responsible for the administration of the warranty as specified. Warranty
administration by others does not eliminate the warranty liability and responsibility of
Contractor.

FLEET DEFECTS. “Fleet Defect” means cumulative failures of twenty (20%) percent of the same
components in the same or similar application in a minimum fleet size of twelve (12) or more
buses where such items are covered by warranty. A Fleet Defect applies only to the base warranty
period in for Complete Bus, Propulsion System, and Subsystems Warranty. When a Fleet Defect
is declared, the remaining warranty period on that item/component is suspended. The warranty
period does not resume until the Fleet Defect is corrected.

For the purpose of Fleet Defects, each order shall be treated as a separate bus fleet. In addition,
if there is a change in a major component within the order, the buses containing the new major
component will become a separate bus fleet for the purposes of determining Fleet Defects.

Contractor shall correct a Fleet Defect under the warranty provisions defined in Section 13 Repair
Procedure. After correcting the Fleet Defect, Participant and Contractor shall mutually agree to
and Contractor shall promptly undertake and complete a work program reasonably designed to
prevent the occurrence of the same Fleet Defect in all other buses and spare parts purchased
under the order. Where the specific Fleet Defect is solely attributed to particular identifiable
parts, the work program will include redesign and/or replacement of only the defectively
designed and/or manufactured parts. In all other cases, the work program will include inspection
and/or correction of all the buses in the fleet via a mutually agreed-to arrangement. Contractor
shall update, as necessary, technical support information (parts, service and operator’s manuals)
due to changes resulting from warranty repairs. Participant may immediately declare a defect in
design resulting in a safety hazard to be a Fleet Defect. Contractor shall be responsible to furnish,
install and replace all defective units.

The Fleet Defect warranty provisions do not apply to Participant-supplied items, such as radios,
fare collection equipment, communication systems, and tires. In addition, Fleet Defects do not
apply to interior and exterior finishes, hoses, fittings, and fabric.
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12. REPAIR PROCEDURE.

12.1.

12.2.

12.3.

12.4.

12.5.

REPAIR PERFORMANCE. Contractor is responsible for all warranty-covered repair work, including
diagnostics of warranty covered parts. To the extent practicable, Participant will allow Contractor
or its designated representative to perform repair work. At its discretion, Participant may
perform such repair work if it determines it needs to do so based on transit service or other
requirements. Contractor shall reimburse Participant for any warranty-covered repair work it
performs. Minor/Major Warranty-covered repairs may be carried out by the Purchaser and
reimbursed through New Flyer's on-line warranty system. New Flyer is available to assist in
completing these warranty-covered repairs if needed. Whenever feasible and mutually
beneficial, the Purchser may provide a work space for New Flyer to accomplish the repair onsite
as needed. This allows us to work with the Purchaser to return the bus to revenue service as
quickly as possible. If shop space is unavailable, New Flyer will utilize one of its three
subcontractors (Top Tempo, Tri-State, Coach Retrofit) with their own service facilities within the
State of Washington area to perform the repairs and get the buses back into revenue service as
soon as possible. In addition, Contractor can utilize its service centers for repairs within the State
of Washington as needed. Major Component Warranty repairs should be carried out by the
equipment suppliers (Engine, Transmission, Propulsion System, High Voltage Batteries, HVAC and
Destination Sign Suppliers) in order to adhere to their mandate that all warranty repairs be
performed by an authorized dealer unless the Purchaser is an authorized warranty center. If the
Purchaser elects to perform these repairs, without the written permission of the original
equipment manufacturer, the remaining warranty coverage may be voided

REPAIRS BY THE CONTRACTOR. Participant shall notify Contractor’s designated representative within
thirty (30) days if Participant detects a defect within the warranty periods defined in this Master
Contract or the applicable Participant Order. Contractor or its designated representative shall, if
requested, begin repair work on warranty-covered repairs within five (5) calendar days after
receiving notification of a defect from Participant. Participant will make the bus available to
complete repairs timely with the Contractor’s repair schedule.

Contractor shall provide at its own expense all spare parts, tools, and space required to complete
repairs. At Participant’s option, Contractor may be required to remove the bus from Participant’s
property while repairs are made. If the bus is removed from Participant’s property, then repair
procedures must be diligently pursued by Contractor’s representative.

REPAIRS BY PARTICIPANT. If Participant performs the warranty-covered repairs, then it must correct
or repair the defect and any related defects utilizing parts supplied by Contractor specifically for
this repair. At its discretion, Participant may use Contractor-specified parts available from its own
stock if deemed in its best interests. Parts supplied by Contractor may be remanufactured but
must have the same form, fit and function, and warranty. The parts will be shipped prepaid to
Participant from any source selected by Contractor within fourteen (14) days of receipt of the
request for said parts and shall not be subject to a handling charge.

DerecTIVE COMPONENT RETURN. Contractor may request that parts covered by the warranty be
returned to the manufacturing plant. Contractor will pay the freight costs for this action.

FAILURE ANALYSIS. Upon specific request of Participant, Contractor will provide a failure analysis of
Fleet Defect or safety-related parts, or major components, removed from buses under the terms
of the warranty that could affect fleet operation. Such reports will be delivered within 60 days of
the receipt of failed parts.
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12.6.

12.7.

12.8.

12.9.

12.10.

REIMBURSEMENT FOR LABOR AND OTHER RELATED CoSTS. Contractor shall reimburse Participant for
repair labor. The amount is determined by Participant for a qualified mechanic at a straight time
wage rate per hour, which includes fringe benefits and overhead adjusted for Participant’s most
recently published rate in effect at the time the repair work is performed, plus the cost of towing
the bus if such action was necessary and if the bus was in the normal service area. These wage
and fringe benefit rates shall not exceed the rates in effect in Participant’s service garage at the
time the defect correction is made.

REIMBURSEMENT FOR PARTS. Contractor shall reimburse Participant for defective parts and for parts
that must be replaced to correct the defect. The reimbursement will be at the current price at
the time of repair and include taxes where applicable, plus fifteen (15) percent handling costs.
Handling costs will not be paid if parts are supplied by Contractor and shipped to Participant.

REIMBURSEMENT REQUIREMENTS. Contractor shall respond to parts warranty claims with an
accept/reject decision including necessary failure analysis no later than sixty (60) days after
Participant submits the claim and defective part(s), when requested. Reimbursement for all
accepted claims shall occur no later than sixty (60) days from the date of acceptance of a valid
claim. Participant may dispute rejected claims or claims for which Contractor did not reimburse
the full amount. Contractor and Participant will review disputed warranty claims during the
following quarter to reach an equitable decision to permit the disputed claim to be resolved and
closed. Contractor and Participant will review all claims at least once per quarter throughout the
entire warranty period to ensure that open claims are being tracked and properly dispositioned.

WARRANTY AFTER REPLACEMENT/REPAIRS. If any component, unit, or subsystem is repaired, rebuilt,
or replaced by Contractor or by Participant with the concurrence of Contractor, then the
component, unit, or subsystem will have the unexpired warranty period of the original. Repairs
will not be warranted if Contractor-provided or authorized parts are not used for the repair,
unless Contractor has failed to respond within five days, in accordance with Section 13.2 Repairs
by the Contractor.

If an item is declared to be a Fleet Defect, then the warranty stops with the declaration of the
Fleet Defect. Once the Fleet Defect is corrected, the items shall have three (3) months or the
remaining time and/or miles of the original warranty, whichever is greater. This remaining
warranty period will begin on the repair/replacement date for corrected items on each bus if the
repairs are completed by Contractor or on the date Contractor provides all parts to Participant if
repairs are completed by Participant.

WARRANTY PROCESSING PROCEDURES. The following list represents information required by
Contractor from the Participant for processing warranty claims. One failure per bus per claim is
allowed.

= bus number and VIN
= total vehicle life mileage at time of repair
= date of failure/repair
= acceptance/in-service date
= Contractor part number and description
= component serial number
= description of failure
= all costs associated with each failure/repair (invoices may be required for third-party
costs):
o towing
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12.11.

12.12.

road calls

labor

materials

parts

handling
troubleshooting time

O O O O O O

The Participant’s forms will be accepted by Contractor if all of the above information is included.
Electronic submittal may be used if available between Contractor and Participant.

RETURN OF PARTS. When returning defective parts to Contractor, Participant will tag each part with
the following:

= bus number and VIN

= claim number

= part number

= serial number (if available)

TIMEFRAME. Each claim must be submitted no more than thirty (30) days from the date of failure
and/or repair, whichever is later. All defective parts must be returned to the Contractor, when
requested, no more than forty-five (45) days from the date of repair.

13. QUALITY ASSURANCE

13.1.

13.2.

13.3.

13.4.

13.5.

QUALITY ASSURANCE ORGANIZATION ESTABLISHMENT. Contractor shall establish and maintain an
effective in-plant quality assurance organization.

QUALITY CONTROL. The quality assurance organization shall exercise quality control over all phases
of production, from initiation of design through manufacture and preparation for delivery. The
organization shall also control the quality of supplied articles.

AUTHORITY AND RESPONSIBILITY. The quality assurance organization shall have the authority and
responsibility for reliability, quality control, inspection planning, establishment of the quality
control system, and acceptance/rejection of materials and manufactured articles in the
production of the transit buses.

MINIMUM FUNCTIONS. The quality assurance organization shall include the following minimum
functions:

= Work instructions: The quality assurance organization shall verify inspection operation
instructions to ascertain that the manufactured product meets all prescribed requirements.

= Records maintenance: The quality assurance organization shall maintain and use records
and data essential to the effective operation of its program. These records and data shall be
available for review by the resident inspectors. Inspection and test records for this
procurement shall be available for a minimum of one year after inspections and tests are
completed.

= Corrective action: The quality assurance organization shall detect and promptly ensure
correction of any conditions that may result in the production of defective transit buses.
These conditions may occur in designs, purchases, manufacture, tests or operations that
culminate in defective supplies, services, facilities, technical data or standards.

BASIC STANDARDS AND FACILITIES. The following standards and facilities shall be basic in the quality
assurance process:
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= Configuration control: Contractor shall maintain drawings, assembly procedures and
other documentation that completely describe a qualified bus that meets all of the options
and special requirements of each Purchase Order. The quality assurance organization shall
verify that each transit bus is manufactured in accordance with these controlled drawings,
procedures and documentation.

= Measuring and testing facilities: Contractor shall provide and maintain the necessary
gauges and other measuring and testing devices for use by the quality assurance
organization to verify that the buses conform to all specification requirements. These
devices shall be calibrated at established periods against certified measurement standards
that have known, valid relationships to national standards.

= Production tooling as media of inspection: When production jigs, fixtures, tooling
masters, templates, patterns and other devices are used as media of inspection, they shall
be proved for accuracy at formally established intervals and adjusted, replaced or repaired
as required to maintain quality.

= Equipment use by resident inspectors: Contractor’s gauges and other measuring and
testing devices shall be made available for use by the resident inspectors to verify that the
buses conform to all specification requirements. If necessary, the Contractor’s personnel
shall be made available to operate the devices and to verify their condition and accuracy.

13.6. MAINTENANCE OF CONTROL. Contractor shall maintain quality control of purchases:

= Supplier control: Contractor shall require each supplier to maintain a quality control
program for the services and supplies that it provides. Contractor’s quality assurance
organization shall inspect and test materials provided by suppliers for conformance to
specification requirements. Materials that have been inspected, tested and approved shall
be identified as acceptable to the point of use in the manufacturing or assembly processes.
Controls shall be established to prevent inadvertent use of nonconforming materials.

= Purchasing data: Contractor shall verify that all applicable specification requirements are
properly included or referenced in purchase orders of articles to be used on transit buses.

13.7. MANUFACTURING CONTROL. Contractor shall maintain quality control of production:

= Controlled conditions: Contractor shall ensure that all basic production operations, as
well as all other processing and fabricating, are performed under controlled conditions.
Establishment of these controlled conditions shall be based on the documented work
instructions, adequate production equipment and special working environments if
necessary.

= Completed items: A system for final inspection and test of completed transit buses shall
be provided by the quality assurance organization. It shall measure the overall quality of
each completed bus.

= Nonconforming materials: The quality assurance organization shall monitor the
Contractor’s system for controlling nonconforming materials. The system shall include
procedures for identification, segregation and disposition.

= Statistical techniques: Statistical analysis, tests and other quality control procedures may
be used when appropriate in the quality assurance processes.
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13.8.

= |nspection status: A system shall be maintained by the quality assurance organization for
identifying the inspection status of components and completed transit buses. Identification
may include cards, tags or other normal quality control devices.

Inspection System. The quality assurance organization shall establish, maintain and periodically
audit a fully documented inspection system. The system shall prescribe inspection and test of
materials, Work in process and completed articles. At a minimum, it shall include the following
controls:

= |nspection personnel: Sufficient trained inspectors shall be used to ensure that all
materials, components and assemblies are inspected for conformance with the qualified bus
design.

= |nspection records: Acceptance, rework or rejection identification shall be attached to
inspected articles. Articles that have been accepted as a result of approved materials review
actions shall be identified. Articles that have been reworked to specified drawing
configurations shall not require special identification. Articles rejected as unsuitable or scrap
shall be plainly marked and controlled to prevent installation on the bus. Articles that
become obsolete as a result of engineering changes or other actions shall be controlled to
prevent unauthorized assembly or installation. Unusable articles shall be isolated and then
scrapped. Discrepancies noted by the Contractor or resident inspectors during assembly
shall be entered by the inspection personnel on a record that accompanies the major
component, subassembly, assembly or bus from start of assembly through final inspection.
Actions shall be taken to correct discrepancies or deficiencies in the manufacturing
processes, procedures or other conditions that cause articles to be in nonconformity with
the requirements of the Contract specifications. The inspection personnel shall verify the
corrective actions and mark the discrepancy record. If discrepancies cannot be corrected by
replacing the nonconforming materials, then the Agency shall approve the modification,
repair or method of correction to the extent that the Contract specifications are affected.

= Quality assurance audits: The quality assurance organization shall establish and maintain
a quality control audit program. Records of this program shall be subject to review by the
Agency.

14. CLAImS.

14.1.

14.2.

ASSUMPTION OF RISkS; CLAIMS BETWEEN THE PARTIES. Contractor assumes sole responsibility and all
risks of personal injury or property damage to itself and its employees, and agents in connection
with its operations under this Master Contract. For certainty, the Participants shall assume risk
of loss of the bus on delivery. Prior to delivery, the Contractor shall have risk of loss of the bus.
Neither Enterprise Services nor any Participant has made any representations regarding any
factor affecting Contractor’s risks. Contractor shall pay for all damage to any Participant’s
property resulting directly or indirectly from its acts or omissions under this Master Contract.

THIRD-PARTY CLAIMS; INDEMNITY. To the fullest extent permitted by law, Contractor shall defend,
indemnify, and hold harmless Enterprise Services and any Participant and their employees and
agents from and against all claims, demands, judgments, assessments, damages, penalties, fines,
costs, liabilities or losses including, without limitation, sums paid in settlement of claims,
attorneys’ fees, consultant fees, and expert fees (collectively “claims”) arising from any act or
omission of Contractor or its successors, agents, and subcontractors under this Master Contract,
except claims caused solely by Enterprise Services or any Participants’ negligence. Contractor
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shall take all steps needed to keep Participant’s property free of liens arising from Contractor’s
activities, and promptly obtain or bond the release of any such liens that may be filed.

15. DISPUTE RESOLUTION.

15.1.

15.2.

DiSPUTE PROCEDURE. The parties shall cooperate to resolve any dispute pertaining to this Master
Contract efficiently, as timely as practicable, and at the lowest possible level with authority to
resolve such dispute. If, however, a dispute persists and cannot be resolved, it may be escalated
within each organization. In such situation, upon notice by either party, each party, within five
(5) business days shall reduce its description of the dispute to writing and deliver it to the other
party. The receiving party then shall have three (3) business days to review and respond in
writing. In the event that the parties cannot then agree on a resolution of the dispute, the parties
shall schedule a conference between the respective senior manager of each organization to
attempt to resolve the dispute. In the event the parties cannot agree, either party may resort to
court to resolve the dispute.

PERFORMANCE DURING DISPUTE. Unless otherwise directed by Enterprise Services, Contractor shall
continue performance under this Master Contract while matters in dispute are being resolved.

16. SUSPENSION & TERMINATION.

16.1.

16.2.

16.3.

SUSPENSION & TERMINATION FOR DEFAULT. Enterprise Services may suspend Contractor’s operations
under this Master Contract immediately by written cure notice of any default. In such case, the
notice of suspension will state the time period in which cure is permitted and other appropriate
conditions. Suspension shall continue until the default is remedied to Enterprise Services’
reasonable satisfaction; Provided, however, that, if after thirty (30) days from such a suspension
notice, Contractor remains in default, Enterprise Services may terminate Contractor’s rights
under this Master Contract. All of Contractor’s obligations to Enterprise Services and Participants
survive termination of Contractor’s rights under this Master Contract, until such obligations have
been fulfilled.

DEFAULT. Each of the following events shall constitute default of this Master Contract by
Contractor:

(a) Contractor fails to perform or comply with any of the terms or conditions of this
Master Contract including, but not limited to, Contractor’s obligation to pay vendor
management fees when due;

(b) Contractor breaches any representation or warranty provided herein; or

(c) Contractor enters into proceedings relating to bankruptcy, whether voluntary or
involuntary.

REMEDIES FOR DEFAULT.

(a) Enterprise Services’ rights to suspend and terminate Contractor’s rights under this
Master Contract are in addition to all other available remedies.

(b) Inthe event of termination for default, Enterprise Services may exercise any remedy
provided by law including, without limitation, the right to procure for all Participants
replacement goods and/or services. In such event, Contractor shall be liable to
Enterprise Services for damages as authorized by law including, but not limited to,
any price difference between the Master Contract price and the replacement or
cover price.

MASTER CONTRACT NO. 06719-01

PAGE 26



16.4. LIMITATION ON DAMAGES. Notwithstanding any provision to the contrary, the parties agree that
in no event shall any party or Participant be liable to the other for exemplary or punitive
damages.

16.5. GOVERNMENTAL TERMINATION.

(a) Termination for Withdrawal of Authority. Enterprise Services may suspend or
terminate this Master Contract if, during the term hereof, Enterprise Services’
procurement authority is withdrawn, reduced, or limited such that Enterprise
Services, in its judgment, would lack authority to enter into this Master Contract;
Provided, however, that such suspension or termination for withdrawal of authority
shall only be effective upon twenty (20) days prior written notice; and Provided
further, that such suspension or termination for withdrawal of authority shall not
relieve any Participant from payment for goods and/or services already ordered as
of the effective date of such notice. Except as stated in this provision, in the event
of such suspension or termination for withdrawal of authority, neither Enterprise
Services nor any Participant shall have any obligation or liability to Contractor.

(b) TERMINATION FOR CHANGE OF AUTHORITY. Enterprise Services may suspend or terminate
this Master Contract if, during the term hereof, federal procurement authority is
withdrawn, reduced, or limited such that Enterprise Services, in its judgment, would
lack authority to enter into this Master Contract as a State Cooperative Purchasing
Schedule under applicable federal law; Provided, however, that such suspension or
termination for withdrawal of authority shall only be effective upon twenty (20) days
prior written notice; and Provided further, that such suspension or termination for
withdrawal of authority shall not relieve any Participant from payment for goods
and/or services already ordered as of the effective date of such notice. Except as
stated in this provision, in the event of such suspension or termination for
withdrawal of authority, neither Enterprise Services nor any Participant shall have
any obligation or liability to Contractor.

(c) TERMINATION FOR PuBLIC CONVENIENCE. Enterprise Services, for public convenience,
may terminate this Master Contract; Provided, however, that such termination for
public convenience must, in Enterprise Services’ judgment, be in the best interest of
the State of Washington; and Provided further, that such termination for public
convenience shall only be effective upon sixty (60) days prior written notice; and
Provided further, that such termination for public convenience shall not relieve any
Participant from payment for goods and/or services already ordered as of the
effective date of such notice. Except as stated in this provision, in the event of such
termination for public convenience, neither Enterprise Services nor any Participant
shall have any obligation or liability to Contractor.

(d) PAYMENT UPON TERMINATION. In the event of termination for any reason under this
Section 16, the Contractor shall be paid its costs, including contract close-out costs,
and profit on work performed up to the time of termination.

16.6. TERMINATION PROCEDURE. Regardless of basis, in the event of suspension or termination (in full or
in part), the parties shall cooperate to ensure an orderly and efficient suspension or termination.
Accordingly, Contractor shall deliver to Participants all goods and/or services that are complete
(or with approval from Enterprise Services, substantially complete) and Participants shall inspect,
accept, and pay for the same in accordance with this Master Contract and the applicable
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Purchase Order. Unless directed by Enterprise Services to the contrary, Contractor shall not
process any orders after notice of suspension or termination inconsistent therewith.

17. FTA ROLE IN DISPUTES, BREACHES, DEFAULTS, OR OTHER LITIGATION.

17.1.

17.2.

17.3.

FTA INTEREST. The U.S. Federal Transit Administration (“FTA”) has a vested interest in the
settlement of any violation of federal law, regulation, or requirement, or any disagreement
involving the award, this Master Contract, and any amendments thereto including, but not
limited to, a default, breach, major dispute, or litigation. Accordingly, FTA shall have the right to
concur in such any settlement or compromise.

NOTIFICATION TO FTA. If a current or prospective legal matter that may affect the Federal
Government emerges, Enterprise Services and Participant promptly shall notify the FTA Chief
Counsel, or FTA Regional Counsel for the Region in which Enterprise Services and Participant are
located.

1. The types of legal matters that require notification include, but are not limited to, a major
dispute, breach, default, litigation, or naming the Federal Government as a party to litigation
or a legal disagreement in any forum for any reason.

2. Matters that may affect the Federal Government include, but are not limited to, the
Federal Government’s interests in the award, this Master Contract, and any amendments
thereto, or the Federal Government’s administration or enforcement of federal laws,
regulations, and requirements.

3. If Enterprise Services or Participant have credible evidence that a Principal, Official,
Employee, Agent, or Third Party Participant of Enterprise Services or Participant, or other
person has submitted a false claim under the False Claims Act, 31 U.S.C. § 3729 et seq., or
has committed a criminal or civil violation of law pertaining to such matters as fraud, conflict
of interest, bribery, gratuity, or similar misconduct involving federal assistance, Enterprise
Services and Participant promptly shall notify the U.S. DOT Inspector General, in addition to
the FTA Chief Counsel or Regional Counsel for the Region in which the Enterprise Services
and Participant are located.

FEDERAL INTEREST IN RECOVERY. The Federal Government retains the right to a proportionate share
of any proceeds recovered from any third party, based on the percentage of the federal share
for this Master Contract.

18. GENERAL PROVISIONS.

18.1.
18.2.
18.3.

18.4.

18.5.

TIME IS OF THE ESSENCE. Time is of the essence for each and every provision of this Master Contract.
COMPLIANCE WITH LAW. Contractor shall comply with all applicable law.

INTEGRATED AGREEMENT.  This Master Contract constitutes the entire agreement and
understanding of the parties with respect to the subject matter and supersedes all prior
negotiations, representations, and understandings between them. There are no representations
or understandings of any kind not set forth herein.

AMENDMENT OR MODIFICATION. Except as set forth herein, this Master Contract may not be
amended or modified except in writing and signed by a duly authorized representative of each

party.

AUTHORITY. Each party to this Master Contract, and each individual signing on behalf of each
party, hereby represents and warrants to the other that it has full power and authority to enter
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18.6.

18.7.

18.8.

18.9.

18.10.

18.11.

18.12.

18.13.

into this Master Contract and that its execution, delivery, and performance of this Master
Con