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INFRASTRUCTURE FACILITY DESIGN-BUILD-FINANCE-OPERATE-MAINTAIN
AGREEMENT

POTRERO YARD MODERNIZATION PROJECT

This Design-Build-Finance-Operate-Maintain Agreement (this “Agreement”) is made and
entered into this [__] day of | |, 2025 (the “Effective Date”), by and between the
City and County of San Francisco (“City”), a municipal corporation acting in its proprietary
capacity by and through the San Francisco Municipal Transportation Agency (“SFMTA"), and

| | (“Principal Project Company” or “PPC"), a | ], with reference to the
following facts:

A. City, under the jurisdiction of the SFMTA, owns the real property commonly
known as 2500 Mariposa Street in San Francisco, California, which is a 4.4-acre site comprised
of Assessor’s Block No. 3971-001, bounded by Bryant Streets, 17" Street, Hampshire Street,
and Mariposa Street (“Project Site”).

B. The Facility to be constructed at the Project Site is comprised of (i) a transit
operations component (“Bus Yard Component”), (ii) a Joint Development Alternative; and (iii),
and the common infrastructure shared by the two components (“Common Infrastructure”).

C. This Agreement addresses the design, construction, financing, operations and
maintenance of the Bus Yard Component and Common Infrastructure (collectively, the
“Infrastructure Facility”), and the integration of the Infrastructure Facility, and its interface with,
a future Joint Development Alternative (together, the “Project”). If implemented, (i) one or more
Housing and Commercial Components will be delivered by a JDA Project Company, under one
or more separate agreements; and (ii) the Paratransit Facility will be delivered by Principal
Project Company pursuant to a Change Order or by Principal Project Company or another entity
under a separate agreement. The Infrastructure Facility and the Joint Development Alternative
are, collectively, the “facility”.

D. On March 16, 2021, the Board of Supervisors of the City and County of San
Francisco (“Board of Supervisors”) adopted Ordinance No. 38-21 (“Ordinance”), which
codifies SFMTA'’s authority to procure the Facility under a joint development approach.

E. On April 9, 2021, City issued a request for proposals to design, build, finance,
and maintain the Infrastructure Facility and design, build, finance, operate and maintain the
Housing and Commercial Component at the Project Site (“RFP”), and on September 12, 2022,
City determined that the proposal submitted by Potrero Neighborhood Collective LLC (“PNC”)
offered the best value to City for the development of the Facility.

F. On November 2, 2022, City and PNC, a limited liability company organized under
the laws of the State of Delaware, entered into a Predevelopment Agreement for the Potrero
Yard Modernization Project (as amended, the “Predevelopment Agreement”).

G. City and PNC agreed upon the terms provided in this Agreement for the
development of the Infrastructure Facility pursuant to the processes described in the
Predevelopment Agreement. On | |, 2025, PNC formed the Principal Project
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Company as a special purpose entity to enter into this Agreement. Principal Project Company
is [insert ownership structure —wholly owned by Equity Members of PNC?].

H. The SFMTA Board of Directors and the Board of Supervisors of the City have
authorized the Work for the Project, as specified in the Contract Documents.

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which
are hereby acknowledged, the Parties agree as follows:
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ARTICLE 1. DEFINITIONS; CONTRACT DOCUMENTS;
ORDER OF PRECEDENCE; OTHER DOCUMENTS

1.1 Definitions and Interpretation

1.1.1 Definitions for certain acronyms, abbreviations and terms used in this Agreement and
the other Contract Documents are contained in Exhibit 1 (Abbreviations and Definitions).

1.1.2 Unless the context otherwise requires, in this Agreement:

(@)

(b)

(c)

(d)

(e)

(f)

The words “including”, “includes” and “include” will be read as if followed by
the words “without limitation”;

The meaning of “or” will be that of the inclusive “or”, that is meaning one,
some or all of a number of possibilities;

A reference to any Party or Person includes each of their legal
representatives, trustees, executors, administrators, successors, and
permitted substitutes and assigns, including any Person taking part by way of
novation;

References to days are references to calendar days, provided that if the date
to perform any act or provide any Notice falls on a non-Business Day, such
act or Notice may be timely performed on the next Business Day.
Notwithstanding the foregoing, requirements contained in this Agreement
relating to actions to be taken in the event of an emergency and other
requirements for which it is clear that performance is intended to occur on a
non-Business Day, shall be required to be performed as specified, even
though the date in question may fall on a non-Business Day;

A reference to any Governmental Entity, institute, association or body is:

0] if that Governmental Entity, institute, association or body is
reconstituted, renamed or replaced or if the powers or functions of that
Governmental Entity, institute, association or body are transferred to
another organization, a reference to the reconstituted, renamed or
replaced organization or the organization to which the powers or
functions are transferred, as applicable; and

(i) if that Governmental Entity, institute, association or body ceases to
exist, a reference to the organization which serves substantially the
same purposes or objectives as that Governmental Entity, institute,
association or body;

A reference to this Agreement or to any other deed, agreement, document, or
instrument includes a reference to this Agreement or such other deed,
agreement, document or instrument as amended, revised, supplemented or
otherwise modified from time to time;
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(9)

(h)

()

(k)

()

(m)

(n)

(0)
(9))

(@)

()

A reference to any legislation or to any section or provision of it includes any
amendment to or re-enactment of, or any statutory provision substituted for
that legislation, section or provision;

Words in the singular include the plural (and vice versa) and words denoting
any gender include all genders;

Headings are for convenience only and do not affect the interpretation of this
Agreement;

The captions of the articles, sections and subsections in the Contract
Documents are for convenience only and are not to be treated or construed as
part of this Agreement;

Where any word or phrase is given a defined meaning, any other part of
speech or other grammatical form of that word or phrase has a corresponding
meaning;

All monetary amounts and obligations in the Contract Documents are
expressed and payable in U.S. dollars;

Each party must perform its obligations in accordance with this Agreement at
its own cost, unless expressly provided otherwise;

If this Agreement requires calculation of an amount payable to a party there
must be no double counting in calculating that amount;

A reference to time is a reference to Pacific Time Zone in the United States;

In the event of an ambiguity in or dispute regarding the interpretation of this
Agreement, this Agreement shall not be interpreted or construed against the
Person who prepared this Agreement, and, instead, other rules of
interpretation and construction shall be used;

The Parties acknowledge and agree that: (a) the Contract Documents are the
product of an extensive and thorough, arm’s-length exchange of ideas,
guestions, answers, information and drafts during the PDA Term; (b) each
Party has been given the opportunity to independently review the Contract
Documents with legal counsel; and (c) each Party has the requisite
experience and sophistication to negotiate, understand, interpret and agree to
the particular language of the provisions of the Contract Documents.
Accordingly, in the event of a conflict, ambiguity or inconsistency in or
Contract Dispute regarding the interpretation of the Contract Documents, the
Contract Documents shall not be interpreted or construed against the Party
preparing it, and instead the Contract Dispute resolver shall consult other
customary rules of interpretation and construction;

Unless otherwise expressly stated in the Contract Documents, words that
have well-known technical or construction industry meanings are used in the
Contract Documents in accordance with such recognized meaning;
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(s) A reference to a Section or Article is a reference to the section or article in the
document or Exhibit where that Section or Article appears.

1.2 Contract Documents; Rules to Reconcile Conflicting Provisions

1.2.1 The term “Contract Documents” shall mean this Agreement and all its exhibits,
including the Technical Requirements, as listed in Section 1.2.2. Each of the Contract
Documents is an essential part of the agreement between the Parties. The Contract
Documents are intended to be complementary and to be read together as a complete
agreement.

1.2.2 Unless the context otherwise requires and except as provided otherwise in Sections
1.2.3 and 1.2.4, in the event of any conflict, ambiguity or inconsistency between any terms or
provisions within the Contract Documents, the order of precedence, from highest to lowest, shall
be as follows:

(a) For Design Work and other non-Construction Work:

0] Change Orders and Unilateral Change Orders directing Principal
Project Company to implement a City Change in accordance with this
Agreement and amendments to this Agreement;

(i) Article 1 (Definitions; Contract Documents; Order of Precedence;
Other Documents) through Article 23 (Miscellaneous) and Exhibit 1
(Abbreviations and Definitions);

(iii) the Exhibits to this Agreement (excluding Exhibit 1 (Abbreviations and
Definitions and Exhibit 18 (Technical Requirements));

(iv) Exhibit 18 (Technical Requirements);

(v) Principal Project Company’s Implementation Proposal identified in
Exhibit 3 (Implementation Proposal); provided that if City determines,
in its sole discretion, that the Implementation Proposal contains a
provision that is more beneficial to City than is specified elsewhere in
the Contract Documents, then that provision shall take precedence;
and

(vi) Project Management Plan.

(b) Without limiting Section 1.2.2(a), for Construction Work, the same order of
precedence shall apply as for non-Construction Work in subsection (a), except
that the Final Design Documents shall also be considered part of this
Agreement and shall be included as Section 1.2.2(a)(vii) in the order of
precedence subject to the following:

0] Specifications have precedence over plans; and

(i) Any other Deviations contained in the Final Design Documents take
priority over conflicting requirements of other parts of this Agreement
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but only to the extent that Principal Project Company specifically
identifies the conflicts to City and City approves such Deviations by
Notice to Principal Project Company.

1.2.3 In the event of any conflict, ambiguity or inconsistency within the Contract
Documents, the following rules of interpretation shall apply:

1.2.3.1 If the Contract Documents contain differing provisions on the same subject matter
and within the same order of precedence pursuant to Section 1.2.2, the provisions that provide
greater detail or establish a higher quality, manner or method of performing the Work or use
more stringent standards shall prevail.

1.2.3.2  Additional details in a lower priority Contract Document shall be given effect except to
the extent they irreconcilably conflict with requirements, provisions and practices contained in
the higher priority Contract Document.

1.2.3.3 If the Contract Documents contain differing provisions on the same subject matter
that cannot be reconciled by applying the rules in Section 1.2.3.1 or 1.2.3.2, then the provisions
contained in the document of higher order of precedence shall prevail over the provisions
contained in the document of lower order of precedence, unless City, in its good faith discretion,
approves or directs otherwise in writing.

1.2.3.4 Inthe event of an irreconcilable conflict between specific provisions of the Contract
Documents and any standards, criteria, requirements, conditions, procedures, specifications or
other provisions applicable to the Project established by reference to a manual or publication
within a lower priority Contract Document, the specific provision of the higher priority Contract
Document shall prevail over said standards or other provisions established by reference, to the
extent of the irreconcilable conflict, unless City, in its good faith discretion, approves or directs
otherwise in writing.

1.2.3.5 Inthe event of a conflict among any standards, criteria, requirements, conditions,
procedures, specifications or other provisions applicable to the Project, established by reference
to a manual or publication within a Contract Document or set of Contract Documents with the
same order of priority, the standard, criterion, requirement, condition, procedure, specification or
other provision offering the higher quality, manner or method or performing will apply unless
City, in its good faith discretion, approves or directs otherwise in writing.

1.2.3.6  Inthe event of a conflict among the standards, criteria, requirements, conditions,
procedures, specifications or other provisions of the Technical Requirements and those
established by reference to a manual or publication, the Technical Requirements shall prevail.

1.2.3.7 In all other respects, in the event of a conflict, ambiguity or inconsistency within the
Contract Documents, general rules concerning construction of contracts in the State shall be
applicable.

1.2.4 This Section 1.2 (Contract Documents; Rules to Reconcile Conflicting Provisions)
shall not apply to provisions in the Technical Requirements that are erroneous, create a
potentially Unsafe Condition, or may be inconsistent with Good Industry Practice or applicable
Law. Instead, such provisions shall be reconciled under Section 7.2.3.
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1.25 Principal Project Company acknowledges and agrees that it had the opportunity and
obligation to review the terms and conditions of this Agreement and to bring to the attention of
City any conflicts, ambiguities or inconsistencies of which it is aware contained within this
Agreement.

1.2.6 Incorporation into this Agreement of any part of the Implementation Proposal shall not
(a) limit, modify, or alter City’s right to review and approve any Submittal included in the
Implementation Proposal, or submitted to City after the Implementation Proposal (including any
Project Schedule), or (b) be deemed as acceptance or approval of any part of the
Implementation Proposal by City that conflicts with this Agreement or the Technical
Requirements.

1.2.7 If Principal Project Company becomes aware of any error or any conflict, ambiguity or
inconsistency between or among the documents forming this Agreement, Principal Project
Company shall promptly provide Notice to City, including the item Principal Project Company
considers should apply based on the applicable rules in Section 1.1.2(p). Except as expressly
stated in this Agreement, if (a) the conflict, ambiguity, inconsistency or error cannot be
reconciled by applying the applicable rules or (b) the Parties disagree about (i) which rule
applies and/or (ii) the results of the application of such applicable rule(s), then City will
determine, in its reasonable discretion, which of the conflicting items is to apply and provide
Notice to Principal Project Company before Principal Project Company proceeds with the
applicable aspect of the Work.

1.3 Conflicts, Ambiguities or Inconsistency in Principal Project Company’s
Management Plans

In the event of any conflict between or among the Principal Project Company’s Project
Management Plan and any of the Contract Documents, or if any provisions in Principal Project
Company’s Project Management Plan are in conflict, ambiguous or inconsistent, Principal
Project Company shall modify the Project Management Plan, as applicable, to be consistent
with the Contract Documents or cure the ambiguity or inconsistency in a manner satisfactory to
City.

1.4 Reference Documents

14.1 City has provided the Reference Documents to Principal Project Company for the
purposes of disclosure and, in the case of general industry and general governmental manuals
and publications, for guidance regarding Good Industry Practice. Reference Documents are for
information only, and are not mandatory or binding on Principal Project Company, except to the
extent that the Contract Documents incorporate specific provisions of the Reference Documents
by reference.

1.4.2 Principal Project Company acknowledges and agrees that City does not give any
warranty, representation or undertaking in respect of the Reference Documents including that
the Reference Documents:

(a) Are complete, accurate or fit for purpose;
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(b)

(c)

Are in conformity with the requirements of the Contract Documents,
Regulatory Approvals or Laws; or

Represent all of the information in City’s possession or power relevant or
material in connection with the Project; provided, however, that City
represents and warrants that it has not affirmatively and intentionally provided
a Reference Document that is knowingly (based solely on City’s Actual
Knowledge) and materially false with the intent to mislead Principal Project
Company.

1.4.3 Principal Project Company acknowledges and agrees that, except as provided in this

Agreement:

(@)

(b)

(c)

(d)

It has, before Commercial Close, conducted its own analysis and review of the
Reference Documents upon which it places reliance;

Any use or reliance on such Reference Documents by Principal Project
Company shall be solely at its own risk;

Except to the extent that the Contract Documents incorporate specific
provisions of the Reference Documents by reference, no PPC-Related Entity
is entitled to make any Claim, cause of action or Loss against City in
connection with the Reference Documents, including on the grounds:

() of any misunderstanding or misapprehension in respect of the
Reference Documents;

(i) of any conclusions any PPC-Related Entity may draw from or any
action or forbearance in reliance on the Reference Documents;

(iii) of any failure to disclose or make available to any PPC-Related Entity
any information, documents or data or to review or update the
Reference Documents; or

(iv) that the Reference Documents were inaccurate, incomplete, or not fit
for purpose; and

The Reference Documents may include interpretations, extrapolations,
analyses, and recommendations about data, design solutions, technical
issues and solutions, construction and installation means and methods, and
maintenance means and methods. Such interpretations, extrapolations,
analyses, and recommendations are (i) preliminary in nature and, in many
cases, obsolete, (ii) not intended to express the views or preferences of City,
or represent any statement of approval or acceptance thereof by City, and (iii)
not intended to form the basis of Principal Project Company’s design
solutions, technical solutions, construction or maintenance means and
methods.
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ARTICLE 2. NATURE OF AGREEMENT; TERM

2.1 Nature of Agreement; PDA Status Under This Agreement

211 City hereby grants to Principal Project Company the exclusive right, and Principal
Project Company accepts the obligation and agrees, during the Term, to:

(a) design, build, and finance the Infrastructure Facility, and operate and maintain
certain elements of it; perform Renewal Work, and perform and undertake
handback of the Infrastructure Facility at the end of the IFM Period; and

(b) perform all other activities relating to the Infrastructure Facility not specifically
retained by City for the Infrastructure Facility as specified in this Agreement.

2.1.2 Principal Project Company acknowledges and agrees that the Predevelopment
Agreement does not apply to this Agreement or the Parties’ obligations hereunder, and that any
deliverables provided by Lead Developer to City pursuant to the Predevelopment Agreement, or
approvals obtained from City pursuant to the Predevelopment Agreement, do not apply to this
Agreement unless any such deliverable, or approved plan or submittal, is expressly
incorporated into this Agreement. The foregoing shall not apply to any obligations of the Parties
under the Predevelopment Agreement that survive the completion or termination thereof, as
more particularly set forth in the Predevelopment Agreement.

2.2 Right of Entry; Condition of Site

221 Subject to Section 7.5 (Acquisition of Real Property), PPC-Related Entities shall have
the right to enter onto the Project Site from and after the Financial Close Date (the “Access
Date”) and throughout the remainder of the Term to carry out Principal Project Company’s
obligations under this Agreement; provided, however, that construction Work may not be
mobilized or undertaken until the later of (i) 90 days after the Access Date; or (ii) the date on
which Principal Project Company has completed the City Relocation Scope. After the
Termination Date, PPC-Related Entities may enter onto the Project Site to perform post-
termination obligations either based on the right of entry granted in Section 17.6.3
(Relinquishment and Possession of Project) or under a separate right of entry provided by City
in writing. Without otherwise limiting the rights of the Principal Project Company to relief under
this Agreement, Principal Project Company shall comply with, and shall ensure that PPC-
Related Entities comply with, all agreements, easements, rights of entry, covenants, conditions,
restrictions and other instruments applicable to the Project Site.

222 Within 90 days after the Financial Close Date, City shall ensure that the Project Site is
in the City Ready for Move Condition. The Principal Project Company is responsible for
notifying all Utility Owners and City in advance to turn off the Utilities and to obtain all required
approvals prior to demolition. Additionally, if any power, water, and or other Utilities need to be
maintained during demolition, such lines should be temporarily relocated as necessary and or
protected by Principal Project Company. Should any furniture or portable equipment remain at
the Project Site after City vacates the Project Site and after Principal Project Company fully
performs the City Relocation Scope, those items shall be removed and/or disposed of by
Principal Project Company. Removal of any Hazardous Materials, Utility infrastructure, walls,
fixtures, flooring, paint, tanks, and or any other building features that currently exist and, upon

Infrastructure Facility DBFOM Agreement 9

61094031.v40



Potrero Yard Modernization Project
Draft November 15, 2024

vacation by the City of the Project Site, will not be removed by City, are deemed released to
Principal Project Company and are the responsibility for Principal Project Company in
connection with demolition.

2.3 Term

This Agreement shall take effect on the Effective Date and shall remain in effect until 30 years
after the Substantial Completion Deadline, subject to the right of the Parties to terminate this
Agreement earlier in accordance with the terms of this Agreement.

2.4 Title
241 General
The Parties acknowledge and agree that:

@) Principal Project Company is not the legal or equitable owner or lessee of the
Project Site or the Infrastructure Facility improvements for any purpose;

(b) Principal Project Company’s rights under this Agreement are derived solely
from its status as an independent contractor under this Agreement, and not as
tenant, lessee, easement holder, optionee, lienor, mortgagee, purchaser or
owner of any other interest in real property; and

(© The payments to be received by Principal Project Company under this
Agreement are for services to be performed by Principal Project Company,
and are not payments in the nature of rent, fees with respect to real property,
or purchase price of real property.

2.4.2 Possessory Interest Tax

2.4.2.1 City hereby informs Principal Project Company, in accordance with California
Revenue and Taxation Code section 107.6, that, notwithstanding Section 2.4.1 (General),

(i) this Agreement may create one or more possessory interests, (ii) any possessory interest
created by this Agreement may be subject to property taxation, and (iii) Principal Project
Company may be subject to payment of property taxes levied on such possessory interest.
Accordingly, Principal Project Company shall comply with the reporting requirements of San
Francisco Administrative Code sections 23.38 and 23.39, and report (on behalf of the City) to
the County Assessor the information required by California Revenue and Taxation Code section
480.5, and timely provide any information that City may request to ensure compliance with such
requirements.

2.4.2.2 Ifitis determined that a possessory interest is created by this Agreement and the
County Assessor seeks to levy an assessment or tax on such possessory interest, then:

@) Principal Project Company shall (i) provide Notice to City not later than 3
Business Days after it becomes aware of the assessment or tax bill, and (ii)
deliver copies of all documentation relating thereto no later than 3 Business
Days following receipt;
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(b) Principal Project Company shall cooperate and consult regularly with City, and
follow City’s reasonable directions, concerning tax protest, litigation strategy,
refund claims and appeals process in any such circumstance. At City's
request or in absence of a direction from the City sent to Principal Project
Company no later than 10 days prior to any filing deadline, Principal Project
Company shall timely (i) contest the assessment, and (ii) file refund claims.;

(© If the Board of Supervisor has specifically authorized and approved, by
resolution, the City’s assumption of the payment, in whole, of such possessory
interest taxes under this Agreement, the City will make a payment of the tax
liability on behalf of the Principal Project Company (including any penalties for
late payment or nonpayment and interest imposed, to the extent such
penalties or interest resulted from Principal Project Company'’s failure to
comply or timely comply with Section 2.4.2.2(a) or (b)). To the extent that
penalties and interest have been imposed as a result of Principal Project
Company'’s failure to comply or timely comply with Section 2.4.2.2(a) or (b),
Principal Project Company will reimburse City for any such payment of
penalties and interest, including Recoverable Costs. If Principal Project
Company receives any refund of the tax (including a refund of any penalties
and interest) pursuant to a claim for refund or other appeal, Principal Project
Company shall pay to City an amount equal to such refund within 15 days of
receipt (but only to the extent of payments previously made by City pursuant
to this Section 2.4.2.2(c));

(d) Principal Project Company shall submit to City an invoice (in a format
acceptable to City) on a monthly basis in arrears for all actual and reasonable
costs and expenses incurred by Principal Project Company in opposing the
imposition of any such possessory interest tax, together with detailed,
supporting documentation evidencing same. If Principal Project Company is
awarded attorneys’ fees in connection with any related appeal or litigation,
such costs will not also be reimbursed by the City to Principal Project
Company. Within 30 Business Days of receipt of such invoice and supporting
documentation, subject to Section 11.5 (Disputed Amounts), City will
reimburse Principal Project Company for such invoiced amount; and

(e) City reserves the right to direct Principal Project Company to assign to the City
any appeals rights available under applicable Law in order for City to directly
assume the property tax appeal or litigation. Any such assignment shall be
effected through an agent’s authorization or similar document acceptable to
both Principal Project Company and the City.

Nothing in the foregoing constitutes a notification to Principal Project Company of whether a
potential possessory interest could be created under any HCC Agreement, the Housing and
Commercial Component, any Housing and Commercial Component share of the Common
Infrastructure, or any interest that Principal Project Company may acquire under Section 7.5.2
(Temporary Interests in Property).
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2.4.3 Passage of Title

Title to all materials, equipment, tools and supplies furnished under the Contract Documents for
incorporation into the Project or that are required for operation or maintenance of the Project
shall pass to City, free and clear of all liens or other charges of any kind or nature, upon
incorporation into the Project or, for items that will not be incorporated into the Project, upon
delivery to the Project Site.

244 Intellectual Property

Except for PPC Intellectual Property and Third Party IP, title to any Intellectual Property to the
extent made, conceived, prepared or reduced to practice as part of the Work, incorporated into
the Project, including any improvements, modifications, enhancements or derivative works to or
of the City IP shall vest in City at the earliest of creation, conception, preparation or reduction to
practice.

2.4.5 Documents of Title

Principal Project Company shall furnish or execute all necessary documents of title within 90
days of receiving a written request from City.

2.4.6 Care, Custody and Control Responsibilities

Passage of title to City shall not affect Principal Project Company'’s care, custody and control
responsibilities. Principal Project Company shall be responsible for care, custody and control of
all components of the Project, including all materials, equipment, tools and supplies described in
Section 2.4.3 (Passage of Title), until the Termination Date, except Principal Project Company
shall be responsible for care, custody and control of (i) all elements of the Project that will be
owned by Utility Owners or Authorities Having Jurisdiction until acceptance of such elements by
the relevant Third Party; and (ii) the SFMTA O&M Facilities until the Substantial Completion
Date.

2.5 Limitation on Principal Project Company’s Rights

Notwithstanding anything to the contrary in the Contract Documents, Principal Project Company
has no power or authority to make any commitments on City’s behalf or to execute agreements
in the name of or on behalf of City. Principal Project Company shall not enter into any
agreement with any Governmental Entity, Utility Owner, property owner or other Third Party
having regulatory jurisdiction over any aspect of the Project or Work or having any property
interest affected by the Project or the Work that in any way purports to obligate City, or states or
implies that City has an obligation to carry out any installation, design, construction,
maintenance, repair, operation, control, supervision, regulation or other activity during or after
the end of the Term, unless City otherwise approves.
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ARTICLE 3. FINANCIAL CLOSE

3.1 Requirements for Financial Close
3.1.1 Obligation to Achieve Financial Close

Subject to the Parties’ respective rights to terminate this Agreement before Financial Close
pursuant to Sections 3.6 (No-Fault Termination) and 3.7 (Principal Project Company’s Failure to
Achieve Financial Close), Principal Project Company shall achieve Financial Close by no later
than the Financial Close Deadline.

3.1.2 Date of Financial Close

Subject to Section 3.4.2(a), Principal Project Company shall determine the date of Financial
Close (the “Scheduled Financial Close Date”), which shall be subject to a minimum 60
calendar days’ prior Notice to City and no later than the Financial Close Deadline. After such
determination, Principal Project Company shall have the right to modify the Scheduled Financial
Close Date, provided that (i) Principal Project Company must provide City with prompt Notice of
any such change; (ii) Principal Project Company shall not modify the Scheduled Financial Close
Date within 14 days of such date without City’s approval, in its reasonable discretion; (iii) the
new date for the Scheduled Financial Close Date shall not be sooner than 10 days after delivery
of Notice to City; and (iv) the modified Scheduled Financial Close Date shall be no later than the
Financial Close Deadline.

3.2 Financial Close Requirements and Deliverables
3.21 Delivery of Financing Agreements and Other Documents

3.2.1.1 Not later than 30 days before the Scheduled Financial Close Date (or Delayed
Financial Close Date, as applicable), Principal Project Company shall deliver to City, for City’'s
review and comment, near final drafts of the Initial Financing Documents, Direct Agreement,
Equity Members Funding Agreements, D&C Contract and IFM Contract. Such drafts shall be
sufficiently advanced such that all material terms are incorporated into the applicable Principal
Project Document or Financing Document. Principal Project Company shall also deliver to City,
for City’s review and comment, a list of other Key Contracts, and a draft of the model audit
report related to the proposed Financial Model Update in accordance with Section 4.7.4
(Financial Model Audits). City will review the list of other Key Contracts and may request, and
Principal Project Company shall promptly provide to City, substantially final drafts of the Key
Contracts. In the event any material term included in the drafts of the Principal Project
Documents or Financing Documents provided to City under this Section 3.2.1.1 is amended
prior to Financial Close, Principal Project Company shall deliver to City, for City’s review,
comment and approval, a copy of such proposed amendment(s), such submittal to be no later
than 10 days before the Scheduled Financial Close Date. For purposes of this Section 3.2.1.1,
a material amendment shall include the following: (i) a change that differs materially from any
commitments or provisions set forth in the Finance Plan; (ii) a change which would alter the risk
allocations in this Agreement or any Key Contract; (iii) a change which could increase the
liability of City for termination compensation in the event of a termination; (iv) a change that
would modify the gearing of the financing; (v) a change that would result in an Affordability
Event; (vi) a change that would cause a Delayed Financial Close Date; (vii) a change in any of
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the Security Documents; (viii) a change in the funding sources of Common Infrastructure; and/or
(ix) a change under any of the conditions precedent to Financial Close under the Financing
Documents.

3.2.1.2  City will provide its comments on any initial submission of these documents no later
than 10 Business Days after their submission and on any amendments to such documents no
later than 5 Business Days after their submission, with such comments, in each case, being
limited to addressing (i) changes in these documents from those approved by City during the
PDA Term; (ii) changes in this Agreement or the commercial or legal structure of the Project; (iii)
changes arising out of changed circumstances, new events or occurrences or additional
information after the date of approval by City during the PDA Term; (iv) clarifications, errors,
ambiguities or conflicts in such documents; (v) the relationship and interface of the Infrastructure
Facility and the Joint Development Alternative; (vi) the impacts and implications of any decision
by Principal Project Company to bifurcate the Financial Close for the Infrastructure Facility and
the Joint Development Alternative; (vii) changes in applicable Law or Standards and
Specifications; (viii) any change to a material term, as set forth in Section 3.2.1.1); and (ix)
inconsistencies between such documents and the terms of this Agreement (including the risk
allocations).

3.2.2 City Deliverables
To support the Principal Project Company’s achievement of Financial Close, City shall:

(@) on or before 30 days before the Scheduled Financial Close Date and in
connection with the issuance of any bonds:

(1) provide and authorize Principal Project Company to include, in the
preliminary and final official statement for such bonds or any other
capital markets issuance with respect to the Project, SFMTA’s most
recent audited financial statements together with economic information
with respect to SFMTA, and provide such documents and information
as required to comply with disclosure requirements under applicable
Laws, provided that Principal Project Company has provided City with
a list of required documents and information at least 15 Business Days
before such documents and information are required;

(i) agree to customary continuing disclosure as reasonably acceptable to
City and the underwriter of any Project Debt; and

(iii) provide customary certificates as reasonably requested by Principal
Project Company and as reasonably acceptable to City;

(b) on or before three Business Days prior to the Scheduled Financial Close Date,
deliver each of the following items to Principal Project Company subject to
customary escrow terms and to City's approval to release from escrow:

@ an executed legal opinion of the City’s Attorney’s Office substantially in
the form attached hereto as Exhibit 5D (Form of Opinion from City’s
Legal Counsel);
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(i) an executed certificate updating, as of the date of Financial Close,
City’s representations and warranties set forth in Section 19.2 (City
Representations and Warranties); and

(iii) a counterpart signature page for the Direct Agreement executed on
behalf of City;

(© take any reasonably required authorizing actions in a reasonably timely
manner; and

(d) provide customary documents, certificates or undertakings (or, as applicable,
a copy of the same certified by City as true, complete and accurate) that
Principal Project Company may reasonably request from City as necessary to
comply with (i) disclosure requirements under applicable Laws, or (ii)
customary underwriter requirements, in each case in connection with issuance
of bonds or any other capital markets issuance; provided, however, that none
of the documents supplied in accordance with this Section 3.2.2(d) shall be
construed as providing a legal opinion binding on City.

3.2.3 Base Interest Rate Fluctuation and Credit Spread Risk Mitigation

3.2.3.1 If Principal Project Company has complied with the submittal requirements under
[Section e (Selection of Base Interest Rate(s)) of the Finance Plan], City will adjust the Base
Capital MaxAP to offset 100% of the impact of fluctuations (increases and decreases) in the
Base Interest Rates used in the Finance Plan that have occurred during the Bank Debt Rate
Protection Period and/or the Bond Rate Protection Period, as applicable.

3.2.3.2 If Principal Project Company has complied with the submittal requirements under
[Section e (Credit Spread Risk Mitigation) of the Finance Plan], City will adjust the Base Capital
MaxAP to offset a portion of the impact of fluctuations (increases and decreases) in the credit
spreads for any Bond Financing proposed in the Finance Plan that have occurred during the
Bond Rate Protection Period. Subject to the limitations described in [Section e of the Finance
Plan and set forth in Exhibit 5F (Base Capital MaxAP Adjustment for Base Interest Rate
Fluctuation and Credit Spread Risk Mitigation)], the credit spread risk sharing between City and
Principal Project Company will be implemented on an 50:50 basis, with City assuming 50% of
the credit spread fluctuation risk (relative to the Baseline Credit Spreads) and Principal Project
Company assuming 50% (the “Credit Spread Risk Mitigation”). City will not provide Credit
Spread Risk Mitigation with respect to Private Placements (except offerings under Rule 144A
and Regulation S of the Securities Act of 1933), Bank Debt or any other debt facilities for which
committed credit spreads or margins are available. City shall not accept increases in credit
spreads in respect of bonds which are part of Principal Project Company’s financing resulting
from the final credit rating of such bonds being lower than the indicative investment grade
rating(s) of such bonds provided in the Finance Plan.

3.2.3.3 Adjustments to the Base Capital MaxAP and Original Equity IRR related to Base
Interest Rates fluctuations and Credit Spread Risk Mitigation, as applicable, shall be
implemented in accordance with Exhibit 5F (Base Capital MaxAP Adjustment for Base Interest
Rate Fluctuation and Credit Spread Risk Mitigation).
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3.24 Conditions Precedent to Financial Close

3.2.4.1 Financial Close will occur upon Principal Project Company'’s satisfaction of each of
the following conditions:

@) Principal Project Company has delivered to City, in form and substance similar
to the drafts submitted to City pursuant to Section 3.2.1.1 and including any
changes made pursuant to City’s comments under Section 3.2.1.2, fully
executed versions of:

0] Initial Financing Documents;

(i) Direct Agreement(s);

(iii) Equity Members Funding Agreements; and

(iv) Key Contracts, together with an updated list of Key Contracts;

(b) Principal Project Company has delivered a certification signed by its chief
financial officer or equivalent officer, certifying to the following:

0] Principal Project Company has satisfied (or upon Financial Close, will
satisfy) all conditions precedent to the effectiveness of commitments of
the Lenders under the Initial Financing Documents or such conditions
have been waived if not satisfied, as applicable;

(i) each of the documents delivered by Principal Project Company to City
pursuant to Section 3.2.4.1(a) is a true, complete and accurate copy of
the original,

(iii) all representations and warranties of Principal Project Company under
the Contract Documents remain true as of the Financial Close Date,
except for any representation or warranty made as of a specified date,
in which case such representation or warranty shall be true as of the
specified date and Principal Project Company shall provide Notice to
City if any such representation is not true and correct as of the
Financial Close Date; and

(iv) Principal Project Company has performed and complied with all
covenants and obligations of Principal Project Company under the
Contract Documents to have been performed or complied with as of
the Financial Close Date;

(© Principal Project Company has delivered to City, on or before one Business
Day prior to the date of Financial Close, an interim Financial Model Update
consistent with Section 4.7 (Financial Model and Financial Model Updates)
that incorporates any proposed amendments to the Base Case Financial
Model agreed to by the Parties on or before such date, including those agreed
to pursuant to any preliminary calculations under Section 3.2.3 (Base Interest
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Rate Fluctuation and Credit Spread Risk Mitigation), together with the related
Financial Modeling Data;

(d) Principal Project Company has delivered to City (i) one or more legal
opinion(s) of Principal Project Company’s in-house or external counsel
substantially in the form attached hereto as Exhibit 5E (Form of Opinion from
Principal Project Company’s Legal Counsel) and with customary qualifications
and assumptions reasonably acceptable to City;

(e) A Financial Model in accordance with Section 4.7 (Financial Model and
Financial Model Updates) which reflects, to City’s reasonable satisfaction,
evidence of a Construction Equity Ratio greater than or equal to 5%;

() Certificate from an insurer that meets the requirements in Section 10.1.2.1
(Insurers), certifying that all Insurance Policies required to be effected and
maintained in accordance with this Agreement in connection with the Work to
be performed during the D&C Period (whether City is required to be an
insured or not) are in force and effect (or will be in full force and effect
following receipt of the insurance premium payable from the proceeds of
Financial Close), and such evidence as is necessary to demonstrate the
compliance of each such policy with the requirements of this Agreement;

(9) Evidence that all Deferred Equity Amounts are secured by an Equity Letter of
Credit (which may be annually renewable) in accordance with the approved
equity contribution agreement guaranteeing the provision of the committed
amount by a date which is not later than the Final Acceptance Date, and that
Equity Letter of Credit has been issued and is in full force and effect; and

(h) Each Payment Bond and Performance Bond required under Section 10.2
(Performance Security) has been obtained, meets the requirements of Section
10.2 (Performance Security) and is in full force and effect, and Principal
Project Company has delivered to City originals or copies, as required, of
each Payment Bond and Performance Bond.

3.25 Waiver of Conditions Precedent to Financial Close

3.2.5.1 A condition precedent is only waived if the Party for whom the benefit of the condition
precedent is provided gives Notice to the other Party of the waiver prior to the Financial Close
Deadline.

3.2.5.2 When all of the Principal Project Company conditions precedent to Financial Close
have been satisfied by Principal Project Company or waived by City, City shall provide Notice to
Principal Project Company confirming that all of the Principal Project Company conditions
precedent have been satisfied or waived and the date upon which the last of the conditions
precedent was satisfied or waived.

3.2.5.3  When all of the City conditions precedent to Financial Close have been satisfied by
City or waived by Principal Project Company, Principal Project Company shall provide Notice to
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City confirming that all of the City conditions precedent have been satisfied or waived and the
date upon which the last of the City conditions precedent was satisfied or waived.

3.2.5.4  Upon satisfaction of all conditions precedent to Financial Close, City will provide
Notice to Principal Project Company confirming the date upon which Financial Close was
achieved.

3.2.6 Mandatory Terms of Project Debt, Financing Agreements and Other Documents

The Project Debt and Financing Documents (including the Initial Financing Documents) shall
comply with the Financing Document Terms.

3.3 Post-Financial Close Requirements and Deliverables

3.3.1 Principal Project Company shall deliver to City, on or before two Business Days
following Financial Close, each of the items required under Section 4.7.3 (Replacement of
Financial Model) replacing the Base Case Financial Model with a Financial Model Update that
reflects all changes agreed by the Parties as of the date of Financial Close, as well as:

@) a Financial Model Update that includes any final revisions to the interim
Financial Model Update delivered under Section 3.2.4.1(c) to incorporate the
Base Interest Rates and credit spreads applicable on the date of Financial
Close under the Initial Financing Agreements and any other agreed upon
revisions;

(b) a model audit report related to the proposed Financial Model Update in
accordance with Section 4.7.4 (Financial Model Audits); and

(© a form of written amendment that (i) effects the replacement of the Financial
Model in effect with the proposed Financial Model Update, and (ii) addresses
all other related amendments to this Agreement required as a result of the
amended Financial Model, including any amendments to the definitions of
Base Capital MaxAP, Base IFM MaxAP, Equity IRR and Key Ratios, as
applicable.

3.3.2 Upon the satisfaction of each of the conditions precedent to Financial Close set forth
in Section 3.2.4 (Conditions Precedent to Financial Close), and the delivery and mutual
approval of the Financial Model Update and documents required by Section 3.3.1, City and
Principal Project Company shall enter into the amendment.

3.3.3 At Financial Close, Principal Project Company shall pay to City the amount of [$e] to
reimburse City for PDA-Related Costs, including all amounts paid by City to Principal Project
Company or Lead Developer pursuant to any Early Works Agreement. [Note: City to confirm
prior to Commercial Close whether any such reimbursement will be required and, if so,
the amount.]

3.34 City shall return to Principal Project Company the Financial Close Security within five
Business Days after reaching Financial Close, provided that Principal Project Company has
delivered the items required under this Section 3.3 (Post-Financial Close Requirements and
Deliverables).
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3.4 Potential Adverse Events and Mitigation

34.1 The Parties acknowledge that any one or more Adverse Events may occur during the
period between the Effective Date and the Scheduled Financial Close Date. If any such
Adverse Event is the sole cause for Principal Project Company’s failure or inability to satisfy any
of its obligations under Section 3.2.4 (Conditions Precedent to Financial Close) by the Financial
Close Deadline or Delayed Financial Close Date, as applicable, then Section 3.4.2 shall apply.

3.4.2 Each Party will promptly provide Notice to the other Party if an Adverse Event has
occurred (“Adverse Event Notice”). The Party provide an Adverse Event Notice may indicate
in the notice the potential impact of the event on the schedule for Financial Close. City may
elect, in its sole discretion, to consult and work with Principal Project Company to mitigate the
actual or anticipated impacts of the occurrence of such event(s). City will provide Notice to
Principal Project Company of City’s decision to either take mitigation actions, or to not take
mitigation actions, within 15 days of the Adverse Event Notice. If City elects mitigation, the
Parties will negotiate in good faith to mutually agree on the actual mitigation actions to be
undertaken by each Party. City anticipates that the Parties may take one or more of the
following actions to mitigate the impacts and for Principal Project Company to be able to
achieve Financial Close:

@) City may agree to delay Financial Close to a date not later than 120 days after
the Scheduled Financial Close Date (the “Delayed Financial Close Date”), in
which case, if the Delayed Financial Close Date is after the last day of the
original Finance Plan Validity Period, then:

(1) Principal Project Company shall extend the validity of its Financial
Close Security to a date no earlier than 15 days later than the Delayed
Financial Close Date;

(i) If the Adverse Event was an Adverse Event set forth in clauses (a)-(h)
of the definition of “Adverse Event”, City shall compensate Principal
Project Company for the actual cost of extending the validity of its
Financial Close Security to the Delayed Financial Close Date within 45
days after receiving Principal Project Company’s request and
supporting documentation for such payment;

(iii) If the Adverse Event was an Adverse Event set forth in clauses (a)-(h)
of the definition of “Adverse Event”, Principal Project Company shall be
entitled to escalate its D&C Contract Amount to adjust for escalation of
labor, materials and equipment costs, if any, based on the change in:
(1) the average of the BCI published each calendar month during the
12 calendar months preceding the Scheduled Financial Close Date;
and (2) the average of the BCI published each calendar month during
the 12 calendar month period preceding the Financial Close Date; and

(iv) Principal Project Company shall prepare a Financial Model Update in
accordance with Section 4.7.2 (Updates to the Financial Model);
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(b) City may change the amount or timing of the Milestone Payment, provided
that Principal Project Company shall be entitled to recover from City the
reasonably incurred costs associated with such process;

(© City may increase the Base Capital MaxAP and/or Base IFM MaxAP by an
amount required to mitigate the relevant Adverse Event, including by an
amount greater than 10% of the aggregate of the Base Capital MaxAP and
Base IFM MaxAP;

(d) Principal Project Company may:

() conduct negotiations for at least 30 days with any or all of Principal
Project Company’s existing Lenders to increase, renew or extend their
commitments, as applicable, provided that, any material deviations
from the terms and conditions of the original commitments in Principal
Project Company’s Financial Proposal may be accepted by Principal
Project Company only with City’s approval; or

(i) conduct a timely, competitive process to obtain new financing
commitments (a “Project Debt Competition”) to supplement or
replace any of the original financing commitments in Principal Project
Company’s Financial Proposal; in which case, any such negotiations
or Project Debt Competition (A) shall be transparent and open to City
and its advisors, and (B) shall have the key objective of obtaining debt
financing for the Project at the lowest-cost commercially available
(given the terms and conditions of the Contract Document) and on
terms and conditions otherwise reasonably acceptable to Principal
Project Company and City;

(e) upon the occurrence of an Affordability Event, Principal Project Company may
elect to assume the cost and expense of that portion of the increase in the
aggregate of the Base Capital MaxAP and Base IFM MaxAP that exceeds
10%; and/or

() either Party may take any other action mutually agreed upon by City and
Principal Project Company.

3.4.3 The Parties acknowledge that the objective of the mitigation actions described in
Section 3.4.2, and any others mutually agreed upon by the Parties, is to create circumstances
allowing Financial Close to be achieved on terms that at a minimum will allow Principal Project
Company to satisfy its obligation to obtain all financing required for the Project on terms and
conditions substantially similar to those in its Financial Proposal. The Parties further
acknowledge that if an Adverse Event set forth in clauses (i)-(j) of the definition of “Adverse
Event” occurs, the objective of the time extension and mitigation actions described in Section
3.4.2 and any others mutually agreed upon by the Parties is for Principal Project Company to
have an opportunity to address the impacts of such Adverse Event with its Lenders in order for
Principal Project Company to comply with its obligations to achieve Financial Close by the
Delayed Financial Close Date.
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3.5 Permitted Excuses from Achieving Financial Close

3.5.1 With respect to an Adverse Event set forth in clauses (a)-(h) of the definition of
“Adverse Event”, Principal Project Company’s obligation to achieve Financial Close by the
Financial Close Deadline shall be excused if one or more events described in Section 3.4.1 has
occurred, provided that:

(@) City notifies Principal Project Company that it will not take any action
described under Section 3.4.2;

(b) City fails to provide Notice to Principal Project Company within 15 days of
receipt of the Adverse Event Notice from Principal Project Company of City’s
decision to either take mitigation actions, or to not take mitigation actions;

(© the Parties undertake one or more actions under Section 3.4.2, but the effect
of such actions does not allow Principal Project Company to satisfy its
obligation to obtain all financing required for the Project on terms and
conditions substantially similar to those in its Financial Proposal;

(d) Principal Project Company has made good faith efforts to take the action
described under Section 3.4.2(d) and Principal Project Company has diligently
and timely conducted negotiations with existing Lenders and/or the Project
Debt Competition but was unable to obtain sufficient financing to satisfy its
obligations under this Agreement on terms and with conditions reasonably
acceptable to the Parties; or

(e) Principal Project Company has negotiated in good faith with City to mutually
agree on mitigation actions, but the Parties fail to agree on any action under
Section 3.4.2.

3.5.2 With respect to an Adverse Event set forth in clauses (i)-(j) of the definition of
“Adverse Event”, Principal Project Company’s obligation to achieve Financial Close by the
Financial Close Deadline shall be excused if, following the occurrence of such Adverse Event
until the Delayed Financial Close Date, a new Adverse Event set forth in clauses (a)-(h) occurs
(in which case, the provisions of Section 3.5.1 shall apply to such new Adverse Event (but not
with respect to the original Adverse Event set forth in clauses (i)-(]) of the definition of “Adverse
Event”).

3.5.3 With respect to an Adverse Event set forth in clauses (a)-(h) of the definition of
“Adverse Event”, Principal Project Company has no obligation to reach Financial Close during
the period between delivery of an Adverse Event Notice and agreement of the Parties on the
mitigation actions to be undertaken by each Party to achieve Financial Close. With respect to
an Adverse Event set forth in clauses (i)-(j), Principal Project Company has no obligation to
reach Financial Close during the period between delivery of an Adverse Event Notice and up to
120 days after such delivery, but otherwise shall remain obligated to reach Financial Close
unless excused pursuant to Section 3.5.2.
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3.6 No-Fault Termination

3.6.1 City may, by delivering to Principal Project Company a Notice specifying City’s
election to terminate and its effective date, terminate this Agreement prior to Financial Close if
City determines, in its sole discretion, that termination is in City’s best interest.

3.6.2 Either Party may terminate this Agreement, without fault or penalty, upon 15 days
prior Notice to the other Party, if Financial Close is not achieved by the Financial Close Deadline
or Delayed Financial Close Date, as applicable, and such failure is excused pursuant to

Section 3.5 (Permitted Excuses from Achieving Financial Close).

3.6.3 With respect to a termination under Section 3.6.1 or Section 3.6.2:

@) City shall return the Financial Close Security within five Business Days after
termination; and

(b) Principal Project Company shall be entitled to Termination Compensation in
an amount not to exceed $9,990,000 based on commercially reasonable
evidence of Principal Project Company’s costs incurred during (i) the PDA
Term, and (ii) from the period commencing on the Effective Date and ending
on the Early Termination Date, as indicated in City’s Notice delivered pursuant
to Section 3.6.1. Such payment shall be the exclusive compensation payable
by City to Principal Project Company under this Agreement for a termination
under Section 3.6.1 or Section 3.6.2.

3.64 Payment of Termination Compensation in accordance with Section 3.6.3(b) is
conditioned upon City’s receipt from Principal Project Company, within 30 days of termination of
this Agreement under Section 3.6.1 or Section 3.6.2, of (i) a complete and compliant invoice
requesting payment in the form set forth in Exhibit 17 (Section 3.6 Invoice); and (ii) all work
product set forth in Section 3.6.5. Such Termination Compensation shall be due and payable
no later than 30 Business Days following City’s receipt of such invoice.

3.6.5 Payment of Termination Compensation in accordance with Section 3.6.3(b) is in
consideration for ownership and title to all work product (including, subject to the terms of
Section 21.4 (Intellectual Property), any Developed IP) produced by Principal Project Company
related to the Project along with all IP Materials generated as of the date of Notice provided
pursuant to Section 3.6.1 or Section 3.6.2, including (a) all written and electronic
correspondence, exhibits, photographs, reports, printed material, tapes, disks, designs,
concepts, ideas, technology, techniques, methods, processes, drawings, plans, specifications
and other graphic and visual aids generated or developed by or on behalf of Principal Project
Company during the Project procurement process and during the PDA Term, including
aesthetic design concepts, interim design submittals, and other items delivered or submitted in
any medium, media or format by or on behalf of Principal Project Company to City during the
Project procurement process, during the PDA Term, or in connection with the Technical
Proposal, and (b) all design, planning, materials, equipment, tools, supplies and other Work
developed in connection with the Contract Documents.
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3.7 Principal Project Company’s Failure to Achieve Financial Close

3.71 If Financial Close is not achieved by the Financial Close Deadline or Delayed
Financial Close Date, as applicable, then, unless such failure is excused under Section 3.5
(Permitted Excuses from Achieving Financial Close), City shall have the right to:

(a) terminate this Agreement in its entirety by written Notice to Principal Project
Company with immediate effect; and/or

(b) draw and retain the full amount of the Financial Close Security, as City’s sole
remedy against Principal Project Company under this Agreement for Principal
Project Company’s failure to achieve Financial Close; provided, however, that,
nothing herein shall prejudice any rights or remedies City may have for actions
or breaches, other than failure to achieve Financial Close, caused by Principal
Project Company under this Agreement or the Early Works Agreement, if any.

3.7.1.2  Exercising either remedy under this Section 3.7.1 will not prejudice any rights or
remedies the City may have for other actions or breaches Principal Project Company causes
under this Agreement or, if applicable, any Early Works Agreement.

3.7.2 City’s right to draw upon the Financial Close Security is not intended to constitute a
penalty, but is intended to be, and shall constitute, liqguidated damages to compensate City for
the cost of foregoing alternative opportunities and for other costs incurred by City in reliance
upon Principal Project Company’s agreement to enter into the transactions contemplated
hereby.
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ARTICLE 4. PRINCIPAL PROJECT COMPANY FINANCING; LENDERS’ RIGHTS,;
REFINANCING; PRIVATE CAPITAL INVESTMENTS; FINANCIAL MODEL

4.1 Principal Project Company Right and Responsibility to Finance

4.1.1 Principal Project Company is solely responsible for obtaining and repaying, at its own
cost and risk and without recourse to the City or SFMTA, all financing necessary for the Work
that is the Principal Project Company’s responsibility under the Contract Documents. Principal
Project Company shall take all appropriate action to obtain the Project Debt and Committed
Investment as described in the Financial Proposal on or before the Financial Close Deadline. If
the Finance Plan includes any other tax-exempt financing, Principal Project Company bears all
risks relating to securing a Conduit Issuer, receiving the necessary approvals and compliance
with applicable federal requirements.

4.1.2 Principal Project Company may grant security interests in or assign the entire PPC'’s
Interest (but not a portion of such interest) to Lenders for purposes of securing the Project Debt,
subject to the terms of the Contract Documents. Principal Project Company shall not pledge or
encumber the PPC's Interest, or any portion of such interest, to secure any indebtedness of any
Person other than (a) Principal Project Company, (b) any special purpose entity that owns
Principal Project Company but no other assets and has purposes and powers limited to the
Project and Work, (c) a special purpose entity subsidiary owned by either Principal Project
Company or an entity described in clause (b) of this Section 4.1.2, or (d) a Conduit Issuer.

41.3 Except as otherwise provided in Section 3.2.3 (Base Interest Rate Fluctuation and
Credit Spread Risk Mitigation), Principal Project Company bears all risk of any changes in the
interest rate, payment provisions, collateral requirements, financing charges, make whole
amounts, hedge agreements, prepayment premiums, breakage charges or the other terms of
Project Debt and Committed Investment.

414 Notwithstanding the foreclosure or other enforcement of any security interest created
by a Security Document, Principal Project Company shall remain liable to City for the payment
of all sums owing to City under this Agreement and the performance and observance of all of
Principal Project Company’s covenants and obligations under the Contract Documents.

4.2 No City or City Responsibility for Project Debt

42.1 All Project Debt or other obligations issued or incurred by a PPC-Related Entity in
connection with this Agreement or the Project shall be issued or incurred only in the name of a
PPC-Related Entity or a Conduit Issuer or other entity acting on behalf of a PPC-Related Entity
as the ultimate obligor. Except as otherwise expressly provided in this Agreement, the City shall
have no obligation to pay debt service on any Project Debt or any other debt issued or incurred
by a PPC-Related Entity. The City shall have no obligation to join in, execute or guarantee any
note or other evidence of indebtedness of a PPC-Related Entity, any other Financing
Agreement or any Security Document (other than the Direct Agreement). Project Debt does not
constitute indebtedness, or a pledge of the faith and credit, of City or any department of the City.
The Lenders, individually or collectively, have no right to have taxes levied or compel
appropriations by City, including the Board of Supervisors, for the payment of any or all of the
amount of such principal of, premium, if any, and interest on Project Debt.
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4.2.2 Except for a violation by City of its express obligations to Lenders in any Direct
Agreement, no Lender is entitled to pursue any remedy against City, including any right to seek
any damages or other amounts from the City, whether for Project Debt or any other amount.

42.3 Section 4.2.2 does not affect City’s liability to Principal Project Company under Article
17 (Termination) for Termination Compensation that is measured in whole or in part by
reference to outstanding Project Debt.

42.4 City shall have no obligation to any Lender under the Contract Documents, except to
the extent of any express obligations of City to Lenders under any Direct Agreement or in any
other instrument or agreement signed by City in favor of such Lender or Collateral Agent. This
Section 4.2.4 does not preclude Lender enforcement of this Agreement against City where the
Lender has succeeded to the PPC'’s Interest, whether by way of assignment or subrogation.

4.3 Lenders’ Rights

43.1 This Agreement is exclusively for the benefit of City and Principal Project Company,
and shall not provide any Lender with any remedy, claim, liability, reimbursement, cause of
action or other right, except for the rights of any Lender as provided in any Direct Agreement.

4.3.2 The rights of City under Article 16 (Default; Remedies) and Article 17 (Termination)
are subject to the terms of any Direct Agreement.

4.4 Refinancing
44.1 Right of Refinancing

City’s prior written approval is required for all Refinancings other than Exempt Refinancings and
Rescue Refinancings. City shall have no obligations or liabilities in connection with any
Refinancing other than its obligations relating to Lender’s rights in any Direct Agreement. If the
Refinancing is with a new Lender, the new Lender may be added to an existing Direct
Agreement or City shall enter into a new Direct Agreement with the new Lender, if such Lender
So elects.

4.4.2 Notice of Refinancing

4.4.2.1 Atleast 60 days before the proposed date for closing any proposed Refinancing
(except an Exempt Refinancing under clause (b), (c) or (d) of the definition of Exempt
Refinancing), Principal Project Company shall submit to City a summary of the proposed
Refinancing, together with a schedule setting forth the various activities, each with schedule
durations, to be accomplished from commencement through the close of the proposed
Refinancing.

4.4.2.2 Principal Project Company shall provide at least 30 days’ advance Notice to City of
any intended Exempt Refinancing under clause (b), (c) or (d) of the definition thereof, including
facts and documents of such Exempt Refinancing which shall include, at a minimum, the
documents described in Section 4.4.2.4 and the reason Principal Project Company considers it
to be an Exempt Refinancing.
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4.4.2.3 Within 20 days after receipt of the materials required under Section 4.4.2.2, City will
review and provide Notice to Principal Project Company as to whether, in its opinion, the
proposed Refinancing is an Exempt Refinancing.

4.4.2.4 Atleast 45 days before the proposed date for closing any Refinancing (except an
Exempt Refinancing under clause (b), (c) or (d) of the definition of Exempt Refinancing),
Principal Project Company shall:

@) provide draft proposed Financing Agreements and Security Documents (or
term sheets therefor, if drafts are not then available), available Refinancing
Data, and any other submittals required by Exhibit 5C (Calculation of
Refinancing Gain); and

(b) if applicable, provide Notice to City setting out the facts to support the basis
for characterization of the transaction as an Exempt Refinancing or Rescue
Refinancing.

4.4.2.5 Within 15 days after receipt of the materials required under Section 4.4.2.4, City will
provide Notice to Principal Project Company of City’s determinations regarding the following:

(@) whether the proposed Refinancing is an Exempt Refinancing or Rescue
Refinancing;

(b) if the proposed Refinancing is neither an Exempt Refinancing or Rescue
Refinancing, whether to approve or disapprove the proposed Refinancing; and

(© if City will approve the proposed Refinancing, whether the Refinancing Gain
requirements apply.

4.4.2.6 City's failure to deliver to Principal Project Company Notice of the determinations and
selection within the time period set forth in Section 4.4.2.5 shall not prejudice City’s right to
disapprove the proposed Refinancing, to receive any portion of Refinancing Gain, or its
selection of the means for payment of such portion.

4.4.2.7 Atleast 10 days before the proposed date for closing the Refinancing, Principal
Project Company shall deliver to City substantially final drafts of the proposed Financing
Agreements and Security Documents, together with updated versions of the Refinancing Data.

4.4.2.8 Within five Business Days after close of the Refinancing, Principal Project Company
shall deliver to City copies of all signed Financing Agreements and Security Documents in
connection with the Refinancing, and the final Refinancing Data.

4.4.2.9 Within 10 Business Days after close of the Refinancing, City and Principal Project
Company shall meet and confer to agree upon the final calculation of the Refinancing Gain in
accordance with Section 4.5 (Refinancing Gain). Once the final calculation is made, Principal
Project Company shall pay City its portion of the Refinancing Gain in accordance with City’s
selected method of payment. If there is any dispute regarding the amount owing, Principal
Project Company shall pay the undisputed amount to City and the amount in dispute shall be
subject to resolution under the Contract Dispute Procedures.
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4.4.3 Refinancing Limitations, Requirements and Conditions

4.4.3.1 If City renders any assistance or performs any requested activity in connection with a
Refinancing apart from delivering a consent and estoppel certificate under any Direct
Agreement, then concurrently with close of the Refinancing, and as a condition precedent to
Principal Project Company’s right to close the Refinancing, Principal Project Company shall
reimburse City for Recoverable Costs incurred in connection with the Refinancing. City will
deliver to Principal Project Company a written invoice and demand before the scheduled date of
closing. If for any reason the Refinancing does not close, Principal Project Company shall
reimburse City for Recoverable Costs incurred in connection with the proposed Refinancing
within 10 days after City delivers to Principal Project Company a written invoice and demand for
such costs.

4.4.3.2 Principal Project Company shall bear all risks for any Refinancing that negatively
affects its Equity IRR, Key Ratios or financial performance.

4.5 Refinancing Gain

45.1 City shall be entitled to receive 50% of any Refinancing Gain attributable to any
Refinancing other than an Exempt Refinancing. The Refinancing Gain amount shall be,
calculated in accordance with Exhibit 5C (Calculation of Refinancing Gain).

45.2 Commencing at least 40 days before the proposed date for closing any Refinancing
(except an Exempt Refinancing under clause (b), (c) or (d) of the definition of Exempt
Refinancing), the Parties will negotiate in good faith to determine the method by which City will
receive its portion of the Refinancing Gain, if applicable, which includes one or a combination of
the following methods:

(@) a single payment on or about the date of the Refinancing in an amount less
than or equal to any Distribution made on or about the date of Refinancing;

(b) a credit or payment by Principal Project Company to City that effectively
reduces the Availability Payments over the remainder of the Term; or

(© a combination of clauses (a)-(b).

4.6 Equity Requirements

Principal Project Company shall have and maintain a Construction Equity Ratio totaling not less
than 5% throughout the period between the Financial Close Date and the Substantial
Completion Date, except to the extent:

(a) City otherwise approves in writing, in its sole discretion;
(b) Principal Project Company shall reduce the amount of the Construction Equity

Ratio below 5% as part of a workout of a breach or default under the Initial
Financing Agreements or Initial Security Documents; or
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(© the amount of Construction Equity Ratio is reduced below 5% because
Principal Project Company incurs additional Project Debt pursuant to a
Refinancing.

4.7 Financial Model and Financial Model Updates
47.1 Model Update Event
4.7.1.1 Model Update Event means any of the following events:

@) the implementation at Financial Close of the Base Interest Rate fluctuation
and Credit Spread Risk Mitigation process pursuant to Section 3.2.3 (Base
Interest Rate Fluctuation and Credit Spread Risk Mitigation);

(b) the implementation of any mitigation actions set forth in Section 3.4.2;

(© a Compensable Delay Event or a Compensable Relief Event for which City
owes Principal Project Company compensation pursuant to Sections 14.1.4
(Costs Payable for Compensable Delay Events), Section 14.1.6 (Costs
Payable for Force Majeure Events During the D&C Term), Section 14.1.7
(Costs Payable for Unavoidable Delay Events During the D&C Term), or
Section 14.2.4 (Costs Payable for Force Majeure During IFM Period),
respectively, which City has elected to pay as an adjustment to the Availability
Payments over the Term;

(d) an event for which City is entitled to compensation from Principal Project
Company pursuant to Section 16.2 (City Remedies for PPC Default);

(e) a Refinancing resulting in a Refinancing Gain to which City is entitled to a
share pursuant to Section 4.5 (Refinancing Gain); and

() any amendments to the Contract Documents that the Parties agree has a
material effect on the Financial Model, including any amendments agreed to
by the Parties between the Finance Plan Due Date and Financial Close.

4.7.1.2 Whenever a Model Update Event occurs (except as otherwise provided in this
Agreement or where the Parties mutually agree otherwise), the financial consequence shall be
determined in accordance with this Section 4.7 (Financial Model and Financial Model Updates).

4.7.2 Updates to the Financial Model

4.7.2.1 In connection with any Model Update Event that entitles either Party to the payment
of any amount, Principal Project Company may, in consultation with City, prepare an updated
Financial Model in accordance with this Section 4.7.2 (Updates to the Financial Model) (each, a
“Financial Model Update”) to reflect the financial impacts of such Model Update Event and
calculate the amount due to either Party as a result of the Model Update Event. Principal
Project Company may address more than one Model Update Event within a single Financial
Model Update, provided that City may request interim versions of a Financial Model Update that
address the impact of only a single Model Update Event. No Financial Model Update shall have
any effect on the rights and obligations of the Parties under this Agreement until both Parties
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have agreed in writing to accept it as an amendment to this Agreement pursuant to Section
4.7.3 (Replacement of Financial Model).

4.7.2.2 Principal Project Company shall propose the Financial Model Update by Notice to
City giving the proposed revised Financial Model together with full and complete details and
explanation of the assumptions and calculations used to reflect the financial impacts of the
Model Update Event which may only include changes to Principal Project Company’s cash
revenues and expenses that arise directly from the Model Update Event and consequential
changes to the Project Debt draw down schedule, funding and release of reserves, financing
costs, debt service schedule and amounts, Committed Investment draw down schedule and
Principal Project Company’s Distributions schedule and amounts or any other impacts or
consequential changes mutually agreed by the Parties.

4.7.2.3 A Financial Model Update:
(a) may incorporate only the following revisions:

0] changes to Principal Project Company’s cash revenues and expenses
that arise directly from the Model Update Event; and

(i) consequential changes to the Project Debt draw down schedule,
funding and release of reserves, financing costs, debt service schedule
and amounts, Committed Investment draw down schedule and
Principal Project Company'’s Distributions schedule and amounts; and

(b) may not:

@ incorporate other information or assumptions based on Principal
Project Company'’s actual Project Financial Performance, except as
permitted by Exhibit 5C (Calculation of Refinancing Gain) for a
Financial Model Update related to a Refinancing; or

(i) generally update projections through the end of the Term based on
current market conditions.

4.7.2.4  Principal Project Company may amend the logic or formulae incorporated in a
Financial Model Update to the extent necessary to permit adjustments to the Financial Model in
accordance with this Section 4.7 (Financial Model and Financial Model Updates). However, if
any amendment is to be made to the logic or formulae in a Financial Model Update, the Key
Ratios in the Financial Model Update must be maintained at levels that are neither lower nor
higher than the Key Ratios existing in the Financial Model then in effect, and the difference in
the Equity IRR after and immediately before making such amendment may not be greater than
one basis point (being 0.01%) or as may be agreed upon by the Parties.

4.7.2.5 Principal Project Company shall provide City with access, on an Open Book Basis, to
the set of updated and revised assumptions and other data that comprise or are included in any
Financial Model Update. Principal Project Company shall also provide a reconciliation and
explanation of all the adjustments applied in the Financial Model Update. City may challenge
the validity, accuracy or reasonableness of any Financial Model Update or any portion thereof
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and may require Principal Project Company to correct any detected errors in the Financial
Model Update or Financial Model, as applicable.

4.7.3 Replacement of Financial Model

4.7.3.1 Following mutual agreement by Principal Project Company and City on interim
versions of a Financial Model Update, Principal Project Company shall deliver to City, in form
and substance reasonably acceptable to City:

@) the final version of the Financial Model Update and the related amended
Financial Modeling Data, in the same form as the versions delivered pursuant
to Section 3.3 (Post-Financial Close Requirements and Deliverables) or in
such other form as may be agreed upon by the Parties;

(b) an updated model audit report related to such Financial Model Update in
accordance with Section 4.7.4 (Financial Model Audits); and

(© a form of written amendment that (i) effects the replacement of the then
current Financial Model then in effect with the proposed Financial Model
Update, and (ii) addresses all other amendments to this Agreement that may
be required as a result of the Model Update Event and the amended Financial
Model, including any required amendments to the definitions of Base Capital
MaxAP, Base IFM MaxAP, Equity IRR and Key Ratios.

4.7.3.2 Upon approval by City of the materials provided under Section 4.7.4.1 and execution
of the written amendment by the Parties, the Financial Model Update shall become the Financial
Model for the purposes of this Agreement until further amended, as applicable. Each Financial
Model in effect under this Agreement shall be assigned an exclusive identification number,
using chronological sequencing, and shall be clearly marked with Principal Project Company’s
name, date of submittal, contract number and the words, “Financial Model for Escrow”.

4.7.3.3 City reserves the right to approve any material changes in the debt structure (e.g.,
fixed or variable rate, bank financing or bond financing, call provisions) before Financial Close
that constitute a deviation from the assumptions in Exhibit 3A (Financial Proposal). Material
changes, as used in this Section 4.7.3.3, include (i) a change that differs materially from any
commitments or provisions set forth in the Finance Plan; (ii) a change which would alter the risk
allocations in this Agreement or any Key Contract; (iii) a change which could increase the
liability of City for termination compensation in the event of a termination; (iv) a change that
would modify the gearing of the financing; (v) a change that would result in an Affordability
Event; (vi) a change that would cause a Delayed Financial Close Date; (vii) a change in any of
the Security Documents; (viii) a change in the funding sources of Common Infrastructure; and/or
(ix) a change under any of the conditions precedent to Financial Close under the Financing
Documents.

4.7.3.4 Inthe event of a Contract Dispute about the Financial Model, the Financial Model or
the immediately preceding Financial Model Update (as applicable) that is not being disputed (or,
if there has been no undisputed Financial Model Update, the Financial Model) will remain in
effect until such Contract Dispute is resolved or a new Financial Model Update is issued and not
disputed. If a proposed Financial Model or Financial Model Update (as applicable) has not been
disputed, or if any such Contract Dispute has been so resolved, the proposed Financial Model
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or Financial Model Update (as applicable) will serve as the Financial Model or the current
Financial Model Update (as applicable).

4.7.4 Financial Model Audits

4.7.4.1  Any model audit report delivered to City pursuant to Sections 3.3 (Post-Financial
Close Requirements and Deliverables) and 4.7 (Financial Model and Financial Model Updates)
shall be prepared by an independent audit firm with a nationally recognized reputation. The
cost of a model audit report shall be paid solely by City if it is prepared in connection with a
Financial Model Update related to a Model Update Event described in Section 4.7.1.1(c) or
4.7.1.1(f) when an amendment is proposed only by City. The cost of any other model audit
report required hereunder shall be paid solely by Principal Project Company.

4.7.4.2  Principal Project Company shall bear the entire risk of any errors or omissions
contained in the Financial Model and shall not be entitled to any compensation or other relief
from City in relation to any loss or damage that it suffers as a result of such error or omission.

4.8 Escrow of Financial Model and Cost and Pricing Data

4.8.1 City and Principal Project Company shall, within 10 days after the Effective Date,
jointly deposit the Base Case Financial Model in a locked cabinet at SFMTA or another location
approved by City, with both Parties having a key to the cabinet. Replacement Financial Models
shall be deposited within 10 days after the Parties have executed and delivered the amendment
in accordance with Section 4.7.3 (Replacement of Financial Model).

4.8.2 The Parties acknowledge that the Cost and Pricing Data has been placed into escrow
as provided in Section 4.8.1. Concurrently with approval of each Change Order or other
amendment to the Contract Documents, Principal Project Company shall deposit in the Cost
and Pricing Data escrow one copy of all documentary information used by Principal Project
Company in connection with pricing for the Change Order or other amendment, including
guotations from Contractors.

483 Principal Project Company represents and warrants that:

@) the material initially delivered into escrow constitutes the Base Case Financial
Model and Cost and Pricing Data provided in connection with the Financial
Proposal and an authorized officer of Principal Project Company has
personally examined the contents of the electronic file and/or electronic
storage media, as applicable, and they are complete; and

(b) the Cost and Pricing Data constitutes all of the information used by Principal
Project Company in determining the cost of the D&C Work, IFM Services and
Renewal Work in preparation of the Implementation Proposal and, unless City
agrees or directs otherwise, Principal Project Company shall not use any other
Implementation Proposal preparation information in the negotiation of Change
Orders or in connection with the potential resolution or settlement of Claims or
Contract Disputes.

484 Whenever Principal Project Company makes an additional deposit of any
replacement Financial Models or Cost and Pricing Data into escrow, Principal Project Company
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shall certify to City in writing at the time of deposit that: (a) the material deposited into escrow
constitutes the true replacement Financial Models or Cost and Pricing Data, as applicable; (b)
an authorized officer of Principal Project Company has personally examined the contents of the
deposit; and (c) the deposit is complete.

485 City may conduct a review of the Cost and Pricing Data in accordance with the
procedure set forth in Section 4.8.6 to determine whether it is complete. In the event City
determines that any Cost and Pricing Data is missing, City may request that Principal Project
Company submit the missing data and Principal Project Company shall provide such Cost and
Pricing Data within three Business Days of the request, and at that time it will be date stamped,
labeled to identify it as supplementary information, and added to the escrowed Cost and Pricing
Data. Principal Project Company shall have no right to add documents to the Cost and Pricing
Data except as otherwise provided in this Section 4.8 (Escrow of Financial Model and Cost and
Pricing Data).

4.8.6 Each of City and Principal Project Company shall have the right to examine, through
one or more designated representatives, any and all components of the Financial Model and
Cost and Pricing Data during the SFMTA’s normal business hours. The Party undertaking an
examination need not have or state a specific reason to examine such material. Without limiting
the foregoing, the Parties recognize that examination of the escrowed material may assist in the
negotiation of Change Orders, or may assist in the potential resolution or settlement of Claims
or Contract Disputes.

4.8.7 City will provide Notice to Principal Project Company in writing at least two Business
Days in advance of City’s examination of escrowed material, and shall allow Principal Project
Company to be present at the examination. City may make or retain copies of escrowed
material, subject to terms reasonably necessary to protect the confidentiality and proprietary
nature of the contents, as may be agreed upon by the Parties and subject to applicable Laws.

4.8.8 Subject to applicable Laws, the escrowed material is, and shall remain, the property
of Principal Project Company or its Contractors.

4.8.9 Principal Project Company agrees that the Cost and Pricing Data is not part of the
Contract Documents and that nothing in the Cost and Pricing Data shall change or modify the
Contract Documents.

4.8.10 Either Party may introduce escrowed material into evidence in accordance with the
Contract Dispute Procedures. The Parties shall promptly abide by any request from the court or
other dispute resolver to receive, review and utilize the Financial Model and Cost and Pricing
Data to assist the dispute resolver in its deliberations.

4.8.11  The escrow shall remain in effect throughout the Term and thereafter until final
resolution of all Contract Disputes, subject to any mutual agreement of the Parties to retrieve
and/or discard materials therein from time to time.

4.8.12 Principal Project Company shall not be entitled to any additional payment for
compilation of materials to be deposited into escrow or any other Principal Project Company
expenses for complying with this Section 4.8 (Escrow of Financial Model and Cost and Pricing
Data).
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ARTICLE 5. SUBMITTALS; MANAGEMENT SYSTEMS AND OVERSIGHT

51 Submittal Review Terms and Procedures
5.1.1 Terms and Procedures

Principal Project Company shall comply with the terms and procedures for Submittals review set
forth in Exhibit 11 (Submittals Review Process). Except as set forth in this Agreement, including
Exhibit 11 (Submittals Review Process), the standard for review and approval of design and
construction Submittals that comply with the Technical Requirements shall be reasonable
discretion; provided, however, that decisions regarding waivers, releases, consents, acceptance
of Nonconforming Work, Deviations, PPC Change Requests and other matters that are not
consistent with or comply with the Contract Documents shall be within City’s sole discretion.

5.1.2 Conflicting Provisions

Exhibit 11 (Submittals Review Process) sets forth uniform terms and procedures for Submittals.
In the event of any conflict between the provisions of Exhibit 11 (Submittals Review Process)
and any other provisions of the Contract Documents or with the Project Management Plan
concerning procedures with respect to submission, review, comment, approval, consent,
determination, decision or other actions with respect to Submittals, Exhibit 11 (Submittals
Review Process) shall exclusively govern and control the procedures, except to the extent that
the conflicting provision expressly states that it supersedes Exhibit 11 (Submittals Review
Process).

5.1.3 Limitations on Principal Project Company’s Right to Rely

5.1.3.1 No action or failure to take action by or on behalf of City relating to Oversight
(including review and approval of the Project Management Plan) or other act or omission of City
shall:

@) constitute an approval or acceptance by City of Principal Project Company’s
performance of its obligations in accordance with the Contract Documents;

(b) alter, waive, diminish, release or otherwise prejudice any rights, remedies or
powers that City has under the Contract Documents or otherwise;

(© limit Principal Project Company’s obligation to perform the Work in
accordance with the Contract Documents; or

(d) affect Principal Project Company’s liabilities and obligations to fulfill the
requirements of the Contract Documents (including its indemnity obligations).

5.1.3.2  Principal Project Company acknowledges and agrees that Oversight, including
review, comment, exception, objection, rejection, approval, disapproval, acceptance,
concurrence, certification or failure to conduct any such activity by City:

@) is solely for the benefit and protection of City;
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(b) does not relieve Principal Project Company of its responsibility for the
selection and the competent performance of all PPC-Related Entities;

(© does not relieve Principal Project Company from compliance with the
requirements of the Contract Documents or create or impose upon City any
liability, duty or obligation toward Principal Project Company to cause it to
fulfill the requirements of the Contract Documents;

(d) shall not be deemed or construed as any kind of warranty, express or implied,
by City;

(e) may not be relied upon by Principal Project Company or used as evidence in
determining whether Principal Project Company has fulfilled the requirements
of the Contract Documents;

() shall not relieve Principal Project Company from liability for, and responsibility
to replace, Nonconforming Work (including Work based on Design Documents
to the extent that they include a change, deviation, modification, alteration or
exception from the Technical Requirements not approved as a Deviation) and
to cure PPC Defaults;

(9) shall not be deemed or construed as any assumption of risk by City as to
design, construction, equipping, supply, operations, maintenance,
performance or quality of the Project or performance of the Work; and

(h) may not be asserted by Principal Project Company against City as a legal or
equitable defense to, or as a waiver of or relief from, Principal Project
Company’s obligation to fulfill the requirements of the Contract Documents.

5.1.3.3  Notwithstanding the provisions of Sections 5.1.3.1 and 5.1.3.2, Principal Project
Company may rely on Notices that City gives under this Agreement for purposes of confirming
City’s approval or consent to an event or matter, but without prejudice to any of City’s other
rights and remedies under this Agreement, including regarding compliance by Principal Project
Company with the requirements of the Contract Documents.

5.1.3.4 Notwithstanding the provisions of Sections 5.1.3.1 and 5.1.3.2, Principal Project
Company shall be entitled to rely on City’s written approval of specific Deviations.

5.1.3.5 City’'s approval of Release for Construction Documents shall constitute approval of
the design by City for purposes of Government Code section 830.6, but shall not be deemed to
relieve Principal Project Company of liability for the design.

5.2 Project Management Plan

5.2.1 Principal Project Company shall comply with the Project Management Plan and its
component parts, plans and other included at Exhibit 2 (Project Management Plan) and Good
Industry Practice, including those requirements applicable to Quality Assurance and Quality
Control.
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5.2.2 Principal Project Company shall submit to City, in accordance with the procedures
and timeline described in the Technical Requirements, any proposed changes or additions to or
revisions of the Project Management Plan and its component parts.

5.2.3 Principal Project Company shall not commence any aspect of Construction Work
before approval of the D&C Management Plan applicable to such Construction Work. Principal
Project Company shall not commence any aspect of the IFM Services before approval of the
relevant component parts, plans and other documentation of the IFM Management Plan
applicable to the IFM Services.

5.24 If any part, plan or other documentation of the Project Management Plan refers to,
relies on or incorporates any manual, plan, procedure or like document, then all such referenced
or incorporated materials shall be submitted to City for review, marked to identify relevant
provisions.

5.25 Principal Project Company shall monitor the Work and prescribe times for internal
audits of the Project Management Plan, and shall carry out such internal audits at the times
prescribed and shall promptly remedy all findings to City’s satisfaction.

5.2.6 Principal Project Company shall comply with and cause all Contractors to comply with
applicable requirements of the Project Management Plan.

5.2.7 Principal Project Company shall update the Project Management Plan in accordance
with the Technical Requirements.

5.3 Quality Assurance, Quality Control, Generally

Principal Project Company is primarily responsible for all Quality Assurance and Quality Control
activities (including self-monitoring activities) necessary to manage the Project. Principal
Project Company shall undertake the primary aspects of Quality Assurance and Quality Control
for the Project and the Work in accordance with the Project Management Plan, the Technical
Requirements (including Section 1.4 of Division 1 of the Technical Requirements), other
applicable provisions of the Contract Documents, Good Industry Practice and applicable Law.
The foregoing shall not limit City’s Oversight rights and quality assurance/quality control
verification, all as set forth in this Agreement.

54 Oversight, Inspection and Testing

541 City shall have the right at all times to conduct Oversight as provided in this

Section 5.4 (Oversight, Inspection, and Testing) and Division 6 of the Technical Requirements.
Such Oversight may include assessments regarding compliance with the Contract Documents,
Project Management Plan, and requirements of applicable Governmental Entities and
applicable Law. City may designate any Person or Persons to carry out any Oversight on City’s
behalf.

5.4.2 City's Oversight rights include, at City’s sole option, the following:
@) monitoring and auditing Principal Project Company and its Books and Records

to determine compliance with requirements of the Contract Documents and
the Project Management Plan, including (i) audit review of compliance with
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(b)

(c)

(d)

(e)

(f)

guality procedures and processes under PPC’s Design Quality Plan, PPC’s
Construction Quality Plan and IFM Quality Management Plan, and (ii) audit
review of Design Documents, Construction Documents, field work plans, land
surveys, mapping, other data collection tasks, other Submittals and other
Books and Records;

conducting audits of all design and pre-design activities for the Project as
needed to ascertain and evaluate Principal Project Company’s design quality
and safety control processes, including (i) review of engineering calculations,
engineering reports, and findings, (ii) review of the work of Principal Project
Company’s environmental compliance personnel with the Environmental
Compliance Plan, and (iii) review of certifications that Principal Project
Company’s Quality Control checks of final Construction Documents have been
performed and documented, and that the Construction Documents conform to
the requirements of the Contract Documents;

conducting audits of all construction-related activities for the Project as
needed to audit Principal Project Company’s construction quality and safety
control processes, including (i) auditing the services of Principal Project
Company’s accredited laboratories and associated testing devices and
equipment, (ii) reviewing Principal Project Company’s construction quality
procedures, including conducting field monitoring and inspections as needed
for audit purposes of construction activities, materials, and system
components, as indicated in the Contract Documents, (iii) auditing Principal
Project Company’s records of materials, materials tests, materials
certifications, and performance tests for Project systems, (iv) reviewing and
investigating Project progress, Project quality, Deviations, Defects, and repair
and replacement of Nonconforming Work, and (v) conducting field monitoring
and inspections;

conducting inspection and testing of materials or software, including
witnessing factory tests, off-site lab tests, and first article inspection of
manufactured items to verify Principal Project Company’s compliance with
testing frequencies and requirements, including (i) performance and
acceptance testing, in the Contract Documents, and the Project Management
Plan, (ii) the accuracy of the tests, inspections and audits performed in
accordance with PPC’s Design Quality Plan and PPC’s Construction Quality
Plan, and (iii) compliance of materials incorporated into the Project with the
applicable requirements, conditions and standards of the Contract
Documents, Regulatory Approvals, the Project Management Plan, IFM Quality
Management Plan and applicable Law;

accompanying Principal Project Company on physical inspections associated
with Principal Project Company’s Performance Monitoring, conducting its own
performance inspections, assessing and scoring Principal Project Company’s
IFM Records, and assessing and rating the condition of elements;

attending and witnessing Principal Project Company’s other on-site and off-
site tests and inspections, including system start-up and acceptance tests and
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inspections, subject to the obligation to observe all applicable Safety
Standards and requirements;

(9) reviewing Principal Project Company’s certification of Record Documents and
surveys;

(h) investigating, analyzing and reporting on Safety Compliance and performance
of Safety Compliance Orders; and

@ monitoring and auditing Principal Project Company’s detection, reporting,
response times and time to respond to and rectify breaches and failures for
which Noncompliance Points may be assessed in accordance with Article 15
(Deductions and Noncompliance Points) and Exhibit 4 (Payment Mechanism).

5.4.3 City also has the right, but not the obligation, to conduct “over-the-shoulder” reviews
of Design Documents and other Submittals. All such “over-the-shoulder” reviews conducted are
for City’s sole benefit.

544 Nothing in the Contract Documents shall preclude, and Principal Project Company
shall not interfere with, any review, inspection or oversight of Submittals or of Work that any
Authority Having Jurisdiction may desire to conduct in accordance with its agreements with City
or applicable Law.

5.5 Testing and Test Results

5.5.1 All tests shall be carried out in accordance with Division 6 of the Technical
Requirements, this Section 5.5 (Testing and Test Results) and all other applicable provisions of
and the Contract Documents.

5.5.2 Principal Project Company shall develop a test recording system that permits ready
retrieval of all test readings and shall provide information relating to tests proposed, test
methodology and Test Reports to City on request.

5.5.3 City may attend and witness any tests and verifications to be conducted with respect
to the Project. Principal Project Company shall provide to City all test results and reports (which
shall be provided in electronic format in accordance with the Technical Requirements) within 10
Business Days after Principal Project Company or its Contractor receives them. With respect to
continuous testing operations (such as concrete quality, structural concrete strengths,
aggregate quality, compaction tests and material quality), Principal Project Company shall
provide to City at regular intervals (at least weekly unless otherwise agreed) test summary
sheets and statistical analyses indicating strength and quality trends.

5.5.4 Principal Project Company shall give City timely advance Notice (not less than 5
Business Days) of the date and specific location of such tests.

5,55 City's Authorized Representative and any other designee may attend any test and will
give advance Notice (not less than one Business Day) of their intent to attend the test. Any
materials or plant that fail(s) such tests shall be rejected.
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5.5.6 Principal Project Company acknowledges that, where Principal Project Company’s
Work impacts a Utility or an element subject to the jurisdiction of an Authority Having
Jurisdiction, then the affected Utility Owner or Authority Having Jurisdiction, as applicable, will
have the same rights as City under this Section 5.5 (Testing and Test Results), subject to the
same obligations that apply to City under Section 6.7.3.

5.6 Meetings

5.6.1 Principal Project Company shall conduct coordination and progress meetings with
City, in accordance with Section 1.1.3 of Division 1 of the Technical Requirements during the
course of design and construction, including any design and construction occurring during the
IFM Period, and in accordance with the IFM Specifications during the performance of the IFM
Services. At City’s request, Principal Project Company shall require the Engineer of Record and
Contractors responsible for or affected by such Work to attend the progress meetings. City and
its designated representatives are authorized to attend all such meetings and are permitted to
raise any questions, concerns or opinions without restriction.

5.6.2 The Parties shall hold any other meetings, at such times, frequency and locations, as
applicable, as stated in the Technical Requirements.

5.6.3 City and Principal Project Company, through their respective Authorized
Representatives, shall meet from time to time at the other Party’s request to discuss and resolve
issues relating to the Work.

5.6.4 Principal Project Company shall schedule all meetings with City at a date, time and
place reasonably convenient to both Parties.

5.7 Reporting
57.1 Relating to the Work

5.7.1.1  Principal Project Company shall submit all reports relating to the Work in the form,
with the content and within the time required under the Contract Documents.

5.7.1.2  Principal Project Company shall make available to City information relating to the
status of the Work, including non-proprietary information relating to the design, engineering and
construction, estoppel certificates, and such other matters as City may reasonably request in
accordance with the Technical Requirements.

5.7.2 Financial Reporting

5.7.2.1  On the first anniversary of the Effective Date and on every subsequent anniversary
thereof during the Term, Principal Project Company shall deliver to City certified copies of (a)
Principal Project Company’s most recent annual audited financial statements and (b) any other
reporting and notifications provided to Lenders regarding material events (including any draws
on Principal Project Company’s debt service reserve account) under the Financing Documents.

5.7.2.2  From the Effective Date until the Final Acceptance Date, Principal Project Company
shall deliver to City, on a monthly basis, certified copies of (a) Principal Project Company’s draw
requests to Lenders (including corresponding payment applications by Key Contractors to
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Principal Project Company), and (b) the LTA'’s reports, which shall clearly state the D&C
Percentage as of the date of the report, and the invoices approved by the LTA in connection
with the foregoing, in each case, within two Business Days following delivery or receipt, as
applicable, by Principal Project Company of the relevant documentation.

5.7.2.3 During the IFM Period, Principal Project Company shall, concurrently with delivery to
any Lender and at least annually, deliver to City a budget for IFM Services for the upcoming
year, actual costs incurred in performance of the IFM Services during the preceding year,
together with any updates required by or delivered to any Lender.
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ARTICLE 6. GENERAL PRINCIPAL PROJECT COMPANY OBLIGATIONS

6.1 Planning and Engineering Activities

Principal Project Company, through appropriately qualified and licensed design professionals,
as identified in the Project Management Plan, shall furnish or cause to be furnished all planning
and engineering activities appropriate for design and development of the Project in accordance
with the Contract Documents and Good Industry Practice.

6.2 Project Site Conditions
6.2.1 Principal Project Company acknowledges and agrees that:
(a) it has investigated and satisfied itself as to the conditions affecting the D&C

Work, including those bearing upon transportation, disposal, handling and
storage of materials, availability of labor, supplies, materials, equipment,
water, electric power, roads and uncertainties of weather or similar physical
conditions at the Project Site, the conformation and conditions of the ground,
and the character of equipment and facilities needed in connection with the
D&C Work;

(b) it has satisfied itself as to the character, quality and quantity of surface and
subsurface materials or obstacles to be encountered insofar as this
information is reasonably ascertainable from an inspection of the Project Site,
including the results of exploratory work (including investigations undertaken
pursuant to the PDA) and other information publicly available or provided to
Principal Project Company by City; and

(© any failure by Principal Project Company to acquaint itself with the available
information relating to the conditions affecting the D&C Work will not relieve
Principal Project Company from responsibility for estimating properly the
difficulty or cost of successfully performing the D&C Work and shall not be the
basis of a Relief Event claim.

6.2.2 During the progress of the Work, if Principal Project Company encounters any
Hazardous Materials or other Project Site conditions that may entitle Principal Project Company
to claim that a Relief Event has occurred, then Principal Project Company shall provide Notice
to City of the specific condition promptly before it is disturbed, or as soon as practicable
afterwards, and before the affected Work continues. City shall promptly investigate such
conditions.

6.3 Regulatory Approvals

6.3.1 CEQA Approval and NEPA Approval

6.3.1.1 The Parties acknowledge that City has obtained the CEQA Approval and Principal
Project Company acknowledges receipt of a copy of the CEQA Approval. City is responsible for

maintaining the CEQA Approval. City is responsible for costs of litigation relating to the CEQA
Approval, subject to the exception provided in Section 6.3.4.2(d).
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6.3.1.2 Principal Project Company shall provide support to City and undertake additional
efforts as specified in Section 6.3.6.1 with respect to any modifications, renewals and
extensions of the CEQA Approval, including those required as the result of Principal Project
Company’s design and Relief Events.

[Note: Assuming the NEPA Approval is obtained prior to Commercial Close, the below
provisions will be deleted. If not, (i) these provisions shall remain; (ii) the Agreement or
the TRs will include an assumed set of conditions, mitigations, etc.; and (iii) material
changes in such assumed conditions, mitigations, etc. will be added as a Compensable
Delay Event. PNC must include this type of language in its DB RFP and DB Contract as
well]

6.3.1.3 The Parties acknowledge that City has not yet obtained the NEPA Approval. City is
responsible for maintaining the NEPA Approval. City is responsible for costs of litigation relating
to the NEPA Approval, subject to the exception provided in Section 6.3.4.2(d).

6.3.1.4 Given that the City has not yet obtained the NEPA Approval, performance by either
Party of its obligations under this Agreement shall not limit:

(a) City's independent evaluation and sole discretion when conducting the
environmental review process required for the NEPA Approval and preparing
the NEPA environmental documents; or

(b) City’'s sole discretion to withhold issuance of NTP 2.
6.3.1.5 Principal Project Company acknowledges and agrees that City retains:

@) sole discretion, exclusive control and decision-making authority over the
description of the Project and any identification or evaluation of alternatives or
mitigation measures for the purposes of NEPA; and

(b) sole discretion over whether to accept the Work, the Infrastructure Facility and
Principal Project Company Submittals for purposes of the NEPA
environmental review process.

6.3.1.6  Nothing contained in this Agreement commits, or shall be construed to commit, City to
any proposed project or any Project alternative, modification, or mitigation regarding the Project
(including a no-build alternative) until, unless and before the NEPA Approval is obtained and
City approves the Project, alternative, modification or mitigation.

6.3.1.7  Principal Project Company shall have no right or obligation to perform, and shall not
perform, any services or Work that would violate conflict of interest rules under NEPA regarding
the preparation, review, revision and decisions on scope and content of the NEPA
environmental documents. All references in this Agreement to Principal Project Company’s
involvement with the NEPA environmental review process or development of the NEPA
environmental documents shall be subject to the limitation in the preceding sentence.

6.3.1.8 Unless and before the NEPA Approval is obtained, Principal Project Company may
not undertake final design or construction Work.
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6.3.2 Regulatory Approvals other than the CEQA Approval and the NEPA Approval

6.3.2.1  Principal Project Company shall obtain and maintain all Regulatory Approvals
required for the Project and the Work, other than the CEQA Approval and the NEPA Approval,
and shall bear the risk of obtaining such approvals and any delay in obtaining such approvals,
except as provided in Section 6.3.4.1, as well as the risk of conditions imposed on performance
of the Work by such approvals. Principal Project Company shall conduct all necessary
environmental studies and prepare all necessary environmental documents in compliance with
applicable Environmental Laws as needed to obtain Regulatory Approvals other than the CEQA
Approval and the NEPA Approval, and shall obtain all necessary modifications, renewals and
extensions thereof.

6.3.2.2  Principal Project Company shall pay all costs associated with obtaining Regulatory
Approvals, other than the CEQA Approval and the NEPA Approval.

6.3.3 Copies to City

Within 10 days of submitting any application for a Regulatory Approval to a Governmental Entity
(or any proposed modification, renewal, extension or waiver of a Regulatory Approval or
provision thereof), Principal Project Company shall submit an electronic copy of same, together
with any supporting studies, analyses and data, to City. Principal Project Company shall deliver
to City true and complete copies of all new or amended Regulatory Approvals, other than the
CEQA Approval and the NEPA Approval.

6.34 Certain Risks Relating to Regulatory Approvals

6.3.4.1 Except to the extent required as a direct result of (a) a City Change, (b) a City Fault,
or (c) Major Approval Delay, Principal Project Company shall not be entitled to any Extra Work
Costs, Financing Delay Costs, Delay Costs, time extensions or any other relief associated with
securing Regulatory Approvals.

6.3.4.2 As between City and Principal Project Company, Principal Project Company shall
bear all risk arising out of, relating to or resulting from:

@) any differences between Principal Project Company’s design for any portion of
the Project and the design that served as the basis for the application for a
Regulatory Approval, except to the extent required as a direct result of a City
Change;

(b) any differences between the means and methods (including temporary works)
Principal Project Company chooses for performance of the Work and those
stated in, referred to or contemplated in the CEQA Approval and/or the NEPA
Approval;

(© any change in the Project due to Principal Project Company’s design, except
to the extent that the change was directly attributable to a Relief Event; and

(d) cost of litigation associated with Regulatory Approvals, including the CEQA
Approval and the NEPA Approval, to the extent that the litigation arises, in
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whole or in part, due to Principal Project Company’s failure to comply with the
requirements of the Regulatory Approval.

6.3.5 Changes to Regulatory Approvals

If Principal Project Company wishes to obtain, modify, renew or extend any Regulatory
Approvals, Principal Project Company shall first comply with, and obtain any consent or waiver
required in accordance with, then-existing agreements between City and other Governmental
Entities.

6.3.6 City Assistance with Regulatory Approvals.

6.3.6.1  Principal Project Company may, by Notice to City, request City’s reasonable
assistance and cooperation in obtaining modifying, renewing or extending any Regulatory
Approvals (including any modification, renewal or extension of an existing Regulatory Approval
required as the result of Principal Project Company’s design or construction methods). Upon
receipt of such a Notice and agreement of the Parties regarding the scope of, and budget for,
assistance to be provided as described in Section 6.3.6.2, City will reasonably assist and
cooperate with Principal Project Company in seeking to obtain the Regulatory Approvals,
including joining in conferences and meetings with the Governmental Entities with jurisdiction,
and providing Principal Project Company data, information and documents available to City and
relevant to the application for the Regulatory Approvals

6.3.6.2  City and Principal Project Company shall work jointly to establish a scope of work and
budget for City’s Recoverable Costs (which shall be limited to reasonable out-of-pocket costs)
incurred in connection with the assistance and cooperation that City agrees to provide in
connection with modifications to Regulatory Approvals under Section 6.3.6.1. Subject to an
agreed upon scope of work and budget and to any rights of Principal Project Company in the
case of a Relief Event, Principal Project Company shall fully reimburse City for such
Recoverable Costs incurred in providing such assistance and cooperation, including those
incurred to conduct further or supplemental environmental studies.

6.3.6.3  Assistance provided by City under Section 6.3.6.1 shall not include any obligation to:

@) coordinate and work with elected and other public officials as necessary and
appropriate;

(b) act as the lead agency and directly coordinate with such Governmental
Entities;

(© take a position which City believes to be inconsistent with the Contract
Documents, the Project Management Plan, applicable Law, Regulatory
Approval(s), the requirements of Good Industry Practice, or City policy;

(d) take a position that is not usual and customary for City to take in addressing
similar circumstances affecting its own projects (except for usual and
customary arrangements that are incompatible with the Project’s public-private
contracting methodology);

(e) take a position that increases the risk, obligations or liabilities of City; or
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() refrain from concurring with a position taken by a Governmental Entity if City
believes that position to be proper.

6.3.6.4  Notwithstanding any assistance provided by City in accordance with Section 6.3.6.1,

Principal Project Company shall remain responsible for, and bear all risks and costs associated
with, obtaining all Regulatory Approvals, except as otherwise expressly provided in the Contract
Documents.

6.3.7 Regulatory Approvals in City’s Name

6.3.7.1 Certain Regulatory Approvals are required to be applied for or issued in City’s name
and/or require City to directly coordinate with such Governmental Entities in connection with
obtaining Regulatory Approvals. With respect to such approvals, City will assist and cooperate
with Principal Project Company following receipt of a request under Section 6.3.6.1, and the
Parties shall proceed in accordance with Section 6.3.6.2 Principal Project Company shall lead
all actions and efforts to apply for and obtain the Regulatory Approval including: (a) conducting
necessary field investigations, (b) preparing mitigation analyses and studies and plans,

(c) preparing surveys and required reports, applications and other documents in form approved
by City, and (d) joint coordination and joint discussions and attendance at meetings with the
applicable Governmental Entity.

6.3.7.2  Principal Project Company shall be solely responsible for obtaining all Regulatory
Approvals required in connection with, and for compliance with applicable Laws with respect to,
Temporary Areas.

6.3.8 Major Approval Delay

6.3.8.1  Principal Project Company shall make diligent efforts to obtain the cooperation of
each Governmental Entity as necessary for the issuance of any Major Approval. Principal
Project Company is responsible for verifying the progress of each Governmental Entity’s review
and progress towards granting such Major Approval. Principal Project Company shall provide
Notice to City within five days after the occurrence of any of the following: (a) Principal Project
Company reasonably believes for any reason that any Governmental Entity will not issue the
Major Approval in a manner consistent with the timely completion of the Project or in
accordance with Law, the Regulatory Approvals or the Contract Documents, (b) Principal
Project Company becomes aware that any Governmental Entity is not cooperating in a timely
manner to issue the Major Approval in accordance with the Contract Documents, or (c) any
other dispute arises between Principal Project Company and such Governmental Entity with
respect to the Major Approval, despite Principal Project Company'’s diligent efforts to obtain
such Governmental Entity’s cooperation or otherwise resolve such dispute. Such Notice may
include a request that City assist in resolving the dispute or in otherwise obtaining the
Governmental Entity’s timely cooperation. Principal Project Company shall provide City with
such information as City reasonably requests regarding the Governmental Entity’s failure to
cooperate and the effect of any resulting delay on the Project Schedule. After delivering Notice
to City, Principal Project Company shall continue to use diligent efforts to pursue the
Governmental Entity’s cooperation.

6.3.8.2  If Principal Project Company requests assistance of City pursuant to Section 6.3.8.1,
the following provisions apply:
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€) Principal Project Company shall provide evidence satisfactory to City, in its good
faith determination, that (i) the time for obtaining the Major Approval in the Project
Schedule (including any Major Approval Deadline) was, in its inception, a
reasonable amount of time for completion of such work, (iii) Principal Project
Company has made, and continues to make, diligent efforts to obtain the
Governmental Entity’s cooperation and commenced coordination at the earliest
time, including during the PDA Term (including submitting and actively pursuing
applications for the Major Approval, taking into account the Project Schedule), (iv)
Principal Project Company has submitted a fully compliant and complete request
and application to the applicable Governmental Entity in accordance with
applicable Law and the policies and procedures of such Governmental Entity; (v)
Principal Project Company has paid in full all fees and charges required for the
review, consultation and issuance of the Major Approval by the applicable
Governmental Entity; (vi) Principal Project Company has satisfied all other
conditions to the commencement of review by the applicable Governmental Entity
in accordance with applicable Law and the policies and procedures of such
Governmental Entity; and (vii) the Governmental Entity is not cooperating (clauses
(a)(i) through (v) above are referred to herein as the “Major Approval Conditions to
Assistance”).

(b) Following receipt by City of satisfactory evidence, City shall take such reasonable
steps as City may reasonably determine to obtain the cooperation of the
Governmental Entity with respect to the Major Approval or resolve the dispute;
provided, however, City shall have no obligation to prosecute any legal
proceedings, or to exercise any other legal remedy available to it under Law or
existing contract, unless City elects to do so in its sole discretion. City may, at its
sole discretion, participate in the resolution of any dispute between Principal
Project Company and such Governmental Entity, whether or not requested to do
so by Principal Project Company.

(© Without limiting City’s obligations under clause (b) above, if City holds contractual
rights that might be used to enforce the Governmental Entity’s obligation to
cooperate, City shall have the right not to exercise those rights. The decision not
to exercise those rights shall be in the sole discretion of City.

6.3.8.3  Any assistance provided by City shall not relieve Principal Project Company of its sole
and primary responsibility for the satisfactory compliance with its obligations under the Contract
Documents and its obligations with respect to obtaining any Major Approval.

6.3.8.4  Major Approval Delay shall only apply to an unreasonable and unjustified delay by a
Governmental Entity in connection with a Major Approval beyond the Major Approval Deadline
following receipt by City of proper Notice pursuant to Section 6.3.8.1, provided that all of the
“Major Approval Conditions to Assistance” described in Section 6.3.8.2 have been satisfied.

6.3.8.5 Notwithstanding the foregoing, the term "Major Approval Delay" does not include and
is not intended to address (i) City Changes relating to a Major Approval, the impact of which will
be addressed in a Change Order, (ii) any Governmental Approvals other than a Major Approval;
(iif) additional work associated with a Project design change unless such design change is as a
direct and sole result of a City Change, Compensable Delay Event or Unavoidable Delay Event
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(excluding Major Approval Delay); (iv) any event which results from or arises out of the actions
or omissions of any PPC-Related Entity or any PPC Fault; or (v) any delay or impact relating to
or arising out of the failure by any PPC-Related Entity to undertake the coordination activities
with the Governmental Entity contemplated by the Predevelopment Agreement or based on the
results of a Reasonable Investigation (even if such delay otherwise would have been
considered a Major Approval Delay but for such failure). Principal Project Company shall not
rely upon any proposed schedules, durations or deadlines, if any, included in the Reference
Documents with respect to a Major Approval, and Principal Project Company may not base any
Claims for a time extension or additional compensation upon such proposed schedules,
durations, and deadlines.

6.3.8.6  Subject to the limitations and restrictions in this Section 6.3.8 (Major Approval Delay)
and Articles 13 (General Provisions Applying to Delay Events and Relief Events) and 14
(Compensation and Other Relief for Delay Events and Relief Events), any Contract Deadline(s)
affected by a Major Approval Delay shall be extended in accordance with, and subject to,
Section 14.1.3.

6.3.8.7  Principal Project Company shall not be entitled to extension of any Contract Deadline
or other relief for a Major Approval Delay pursuant to Section 6.3.8 (Major Approval Delay) or
otherwise unless all of the following conditions are satisfied (in addition to satisfaction of any
conditions specified in Section 6.3.8 ((Major Approval Delay)):

(a) Principal Project Company has timely satisfied the “Major Approval Conditions to
Assistance” requirements described in Section 6.3.8.2;

(b) Principal Project Company has provided evidence satisfactory to City that (i)
Principal Project Company took advantage of Float available early in the Project
Schedule for coordination activities with respect to the Governmental Entity to
which the Major Approval relates, (ii) Principal Project Company has fulfilled its
obligation to coordinate with the Governmental Entity to prevent or reduce such
delays, and (iii) Principal Project Company has otherwise made diligent efforts to
obtain timely performance by the Governmental Entity but has been unable to
obtain such timely performance;

(© There exist no circumstances which have delayed or are delaying the Major
Approval, other than those that fit within the definition of a Major Approval Delay;
and

(d) The delay is otherwise allowable under Articles 13 (General Provisions Applying
to Delay Events and Relief Events) and 14 (Compensation and Other Relief for
Delay Events and Relief Events).

6.3.8.8  Principal Project Company shall not be entitled to any Extra Work Costs, Delay Costs
or for any other increased costs or Claims attributable to delays described in this Section 6.3.8
(Major Approval Delay).

Infrastructure Facility DBFOM Agreement 46

61094031.v40



Potrero Yard Modernization Project
Draft November 15, 2024

6.4 Compliance with Laws

6.4.1 Applicable Laws

6.4.1.1 Principal Project Company shall comply with, and require that all Contractors comply
with, all applicable Laws, including those set forth or described in Exhibit 16 (Federal, State and

City Requirements).

6.4.1.2  All provisions required by applicable Laws to be included in this Agreement are
incorporated by reference in this Agreement.

6.4.2 Environmental Compliance

6.4.2.1  Without limiting the generality of Section 6.4.1.1, Principal Project Company shall
comply with, and require that all Contractors comply with, all Environmental Laws.

6.5 Compliance with Regulatory Approvals
Throughout the Term and the course of the Work, Principal Project Company shall:

(a) comply with all commitments, obligations, responsibilities, conditions and
requirements imposed by all Regulatory Approvals, except, with respect to
Environmental Approvals only, those obligations, commitments and
responsibilities of City that are expressly allocated to City or a Third Party and
are expressly excluded from Principal Project Company’s scope of Work;

(b) undertake all actions required by, or necessary to maintain in full force and
effect all Regulatory Approvals to be obtained by Principal Project Company;
and

(© comply with and implement, and cause Contractors to comply with and
implement, all mitigation, monitoring, and reporting measures listed in the
CEQA MMRP and the NEPA document or associated decision document, as

applicable.
6.6 Communication and Public Outreach
6.6.1 Principal Project Company shall prepare and implement City’s Public Outreach Plan

developed pursuant to Section 1.15 of Division 1 of the Technical Requirements and Division 9
of the Technical Requirements.

6.6.2 Principal Project Company is prohibited from making any public announcement or
disclosure with respect to the Project, whether for publication in the press, radio, television or
any other medium, unless Principal Project Company has obtained City’s prior written approval.

6.7 Coordination, Cooperation and Access
6.7.1 Principal Project Company shall coordinate and cooperate with City, Third Parties,

Utility Owners, Other Contractors and Governmental Entities with jurisdiction in matters relating
to the Work, including facilitating their Oversight of the Work, as applicable, including pursuant
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to Sections 1.12 and 1.13 of Division 1 of the Technical Requirements. Principal Project
Company shall coordinate and cooperate with Other Contractors that may be carrying out work
within the Project Site or in the land adjoining or near the Project Site.

6.7.2 Principal Project Company shall provide City and City’s representatives with:

(@) safe and unrestricted access to the Project Site and the Project at all times;
and

(b) safe access during normal business hours to Principal Project Company’s
Project offices, operations buildings, and Temporary Areas.

6.7.3 Notwithstanding anything to the contrary in this Agreement, whenever City or its
representatives are present on the Project Site and production facilities, including while
conducting Oversight, they will abide by the applicable Contractor’s reasonable, non-
discriminatory safety policies and practices and will take appropriate measures to avoid
unreasonable interference with normal construction activity or normal operation and
maintenance activity.

6.7.4 Principal Project Company shall not interfere with the work of or cause any delay to
any Other Contractors that may be carrying out work within the Project Site or in the land
adjoining or near the Project Site and will allow them reasonable access to the Project Site,
provided that Principal Project Company shall not be in breach of this Section 6.7.4 for any
temporary interruption to the work of any Other Contractors that (a) has been agreed to in
advance in accordance with procedures agreed to by Principal Project Company, such
contractor and any relevant Third Party; or (b) is reasonably necessary in accordance with Law
and Good Industry Practice to respond to emergencies creating an immediate and serious
threat to public health, safety, security or the Environment.

6.8 Intentionally Deleted
6.9 Safety Compliance
6.9.1 City may from time to time issue Safety Compliance Orders to Principal Project

Company with respect to the Project to implement Safety Compliance.

6.9.2 Promptly upon City obtaining Actual Knowledge of any circumstance or information
relating to the Project that, in City’s reasonable judgment, is likely to result in a Safety
Compliance Order, City will provide Notice to Principal Project Company regarding the issue.
Except in the case of an Emergency, City will consult with Principal Project Company before
issuing a Safety Compliance Order concerning the risk to public or worker safety, alternative
compliance measures, cost impacts, and the availability of Principal Project Company resources
to fund the Safety Compliance work.

6.9.3 Where a Governmental Entity or other regulatory authority other than City directs a
Safety Compliance Order, in order for Principal Project Company to comply with the Safety
Compliance Order, City shall issue a corresponding Safety Compliance Order to Principal
Project Company.
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6.9.4 Principal Project Company shall implement each Safety Compliance Order as
expeditiously as reasonably possible following its issuance. Principal Project Company shall
diligently prosecute the work necessary to achieve such Safety Compliance until completion.

6.10 Law Enforcement and Security
6.10.1 Law Enforcement Services

6.10.1.1 Principal Project Company acknowledges and agrees that law enforcement agencies,
including City in its regulatory capacity, are empowered to enforce all applicable Laws and to
enter the Project, and that any person engaged by City to provide law enforcement services has
the authority to enter the Project, at any and all times to carry out their duties. Principal Project
Company shall ensure that law enforcement agencies have necessary access to the Project to
carry out their duties, power and jurisdiction.

6.10.1.2 City shall not have any liability or obligation to Principal Project Company arising out
of, relating to or resulting from the failure of law enforcement agencies to provide services, or
any of their, or their respective agents’ or employees’, acts, omissions, negligence or
misconduct in providing services, except to the extent such failure, act, omission, negligence or
misconduct otherwise qualifies as a Compensable Delay Event Relief under clause (i) of the
definition thereof or a Compensable Relief Event under clause (d) of the definition thereof. The
general indemnity in Section 10.6.1 (General Indemnity) shall not apply to the extent that a
claim, cause of action, suit, legal or administrative proceeding or any other occurrence, loss or
damage of the type listed in Section 10.6.1 (General Indemnity) is directly attributable to actions
of a law enforcement agency designated by City to provide services for the Project, and is not
due to any PPC Fault.

6.10.2  Security

6.10.2.1 Principal Project Company is responsible for the security of the Project and safety of
the workers and public within the Project Site and the Infrastructure Facility during the
performance of the D&C Work. During the IFM Period, Principal Project Company is
responsible for protecting the Infrastructure Facility from damage and providing safe operation
of the Infrastructure Facility.

6.10.2.2 Principal Project Company shall comply with all rules, directives and guidance of the
U.S. Department of Homeland Security and other comparable agencies, and shall coordinate
and cooperate with all Governmental Entities providing security, first responder and other public
emergency response services.

6.11 Warranties
6.11.1 Warranties for SFMTA O&M Facilities

6.11.1.1 Principal Project Company warrants each SFMTA O&M Facility against Defects
during the period commencing on Substantial Completion of the Project and ending two years
thereafter. The general warranty contained in this Section 6.11.1.1 is in addition to any express
warranties provided for elsewhere in the Contract Documents. Principal Project Company
warrants with respect to the SFMTA O&M Facilities that:
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@) the Construction Work shall be free of Defects, except to the extent that such
Defects are inherent in prescriptive specifications included in the Contract
Documents;

(b) materials and equipment furnished by or on behalf of any PPC-Related Entity
under the Contract Documents shall be of good quality and when installed,
shall be new;

(© equipment furnished by or on behalf of any PPC-Related Entity shall be in
good working condition;

(d) the Work shall meet all of the requirements of the Contract Documents and
Good Industry Practice;

(e) the Work shall be free of Deviations that have not been approved by City; and

() the Project shall be fit for use for the intended function as contemplated by the
Contract Documents.

6.11.1.2 Principal Project Company shall perform, at Principal Project Company’s sole cost
and expense, warranty Work for any SFMTA O&M Facilities Defect:

(@) with respect to which City delivers written Notice to Principal Project Company
within the applicable warranty period; or

(b) of which Principal Project Company otherwise has Actual Knowledge before
the expiry of the applicable warranty period.

6.11.1.3 Principal Project Company shall commence the applicable SFMTA O&M Facility
warranty Work within 14 days of written Notice of the relevant SFMTA O&M Facilities Defect
from City or Principal Project Company’s Actual Knowledge thereof, whichever is earlier; or
such shorter period as may be designated by City for emergency repairs. Principal Project
Company shall thereafter diligently complete the SFMTA O&M Facility warranty Work as soon
as reasonably practicable and promptly provide Notice to City in writing of completion of same.

6.11.1.4 If Principal Project Company fails to commence or pursue with diligence and
complete the SFMTA O&M Facility warranty Work as required, City may provide written Notice
of such failure to the Principal Project Company. If the Principal Project Company's failure
continues for three Business Days after the City delivers this Notice, the City may, in its sole
discretion, perform the SFMTA O&M Facility warranty Work, and Principal Project Company
shall reimburse City within seven days after any written demand from City for Recoverable
Costs incurred by City in connection with the performance of the SFMTA O&M Facility warranty
Work, including any related reasonable attorneys’ and consultants’ fees and expenses.

6.11.1.5 Inthe event of an emergency constituting an immediate hazard to health or safety of
Building Occupants or City property due to an SFMTA O&M Facilities Defect, City may
undertake, at Principal Project Company’s sole cost and expense and without prior Notice, all
work necessary to correct such hazardous condition(s).
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6.11.1.6 Before expiry of the applicable warranty period, Principal Project Company shall
execute and deliver to City a written assignment, in form and substance reasonably acceptable
to City, of all Principal Project Company’s and Contractors’ right, title and interest in and to all
warranties, and to the extent assignable, claims and causes of action held by Principal Project
Company or its Contractors against Third Parties, concerning the SFMTA O&M Facilities.

6.11.2 Contractor Warranties and Guaranties

6.11.2.1 Principal Project Company shall obtain from all Contractors representations,
warranties, guarantees and obligations in accordance with Good Industry Practice for work of
similar scope and scale, with respect to design, materials, workmanship, equipment, tools and
supplies furnished by all such Contractors and Suppliers, which shall extend not only to
Principal Project Company but also to City and any Utility Owner or Authority Having Jurisdiction
for whom Work is being performed. The warranties from Key Contractors shall be for such
periods as specified in the Technical Requirements or, if not specified, a period of not less than
two years from the date of the Certificate of Substantial Completion. All representations,
warranties, guarantees and obligations of Key Contractors: (a) shall be written so as to survive
all City and any Third Party inspections, tests and approvals; and (b) shall provide that upon
expiration or any earlier termination of this Agreement before the expiration of such
representations, warranties, guarantees and obligations they shall automatically be for the
benefit of and enforceable by City and its successors and assigns, and any Utility Owner or
Authority Having Jurisdiction for whom Work is being performed, subject to the rights of the
Lenders as provided in any Direct Agreement.

6.11.2.2 To the extent that any Contractor warranty or guaranty is voided after termination of
this Agreement by reason of Principal Project Company’s negligence or failure to comply with
the requirements of the Contract Documents in incorporating material or equipment into the
Project, Principal Project Company shall correct any Defects which would otherwise have been
covered by such warranty.

6.11.2.3 Contractor warranties are in addition to all rights and remedies avail