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DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO
AND 5M, LLC

THIS DEVELOPMENT AGREEMENT dated for reference purposes only as of this
day of , 2015, is by and between the CITY AND COUNTY OF SAN FRANCISCO,
a political subdivision and municipal corporation of the State of California (the "City"), acting
by and through its Planning Department, and 5M Project, LLC, a Delaware limited liability
company ("Developer™), pursuant to the authority of Section 65864 et seq. of the California
Government Code and Chapter 56 of the Administrative Code. The City and Developer are also
sometimes referred to individually as a "Party" and together as the "Parties”. Capitalized terms
not defined when introduced shall have the meanings given in Article 1.

RECITALS

This Agreement is made with reference to the following facts:

A. Developer owns and operates the nearly 4-acre area generally between Mission,
Fifth and Howard Streets composed of 8 building and 7 surface parking lots on 22 parcels,
containing approximately 317,700 gross square feet of existing office and commercial uses and
219 parking spaces, including the historic Dempster Printing Building, Camelline Building and
San Francisco Chronicle Building, all located on the real property more particularly described on
Exhibit A (the "Project Site").

B. The Developer proposes a mixed use development that recognizes the transit-rich
location for housing and employment on the Project Site, including office, residential, retail,

cultural, educational, open space, parking and related uses. Specifically, the Project includes up
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to 807,600, gross square feet of office uses (including ground floor uses), up to 821,300 gross
square feet of residential uses (including both rental and ownership units), approximately 68,700
gross square feet of other active ground floor uses, and collectively up to 1,697,600 gross square
feet of new construction and renovated existing building space, approximately 463 associated
parking spaces in three subterranean levels, approximately 429 Class 1 bicycle parking spaces,
approximately 66 Class 2 bicycle parking spaces, and approximately 59,500 square feet of public
and private open space, all as more particularly described on Exhibit B (the "Project").

C. The Project is anticipated to generate an annual average of approximately 1,200
construction jobs during construction and, upon completion, approximately 3,150 net new
permanent jobs, and an approximately $12,100,000 annual increase in general fund revenues to
the City.

D. In order to strengthen the public planning process, encourage private participation
in comprehensive planning, and reduce the economic risk of development, the Legislature of the
State of California adopted Government Code Section 65864 et seq. (the "Development
Agreement Statute™), which authorizes the City to enter into a development agreement with any
person having a legal or equitable interest in real property regarding the development of such
property. Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the
Administrative Code ("Chapter 56") establishing procedures and requirements for entering into
a development agreement pursuant to the Development Agreement Statute. The Parties are
entering into this Agreement in accordance with the Development Agreement Statute and
Chapter 56.

E. In addition to the significant housing, jobs, urban revitalization, and economic

benefits to the City from the Project, the City has determined that as a result of the development
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of the Project in accordance with this Agreement additional clear benefits to the public will
accrue that could not be obtained through application of existing City ordinances, regulations,
and policies. Major additional public benefits to the City from the Project include an increase in
affordable housing that exceeds that otherwise required and is anticipated to equal thirty-three
percent (33%) of the total market-rate housing for the Project; a robust workforce commitment,
community benefits fees, and the rehabilitation of the Chronicle and Dempster Printing
Buildings; and the retention of the Camelline Building; each as further described in this
Agreement.

F. It is the intent of the Parties that all acts referred to in this Agreement shall be
accomplished in a way as to fully comply with the California Environmental Quality Act
(California Public Resources Code Section 21000 et seq.; "CEQA"), the CEQA Guidelines
(Title 14, California Code of Regulations, Section 15000 et seq.); "CEQA Guidelines"), the
Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all
other applicable Laws in effect as of the Effective Date. This Agreement does not limit the
City's obligation to comply with applicable environmental Laws, including CEQA, before taking
any discretionary action regarding the Project, or the Developer's obligation to comply with all
applicable Laws in connection with the development of the Project.

G. The Final Environmental Impact Report ("FEIR") prepared for the Project and
certified by the Planning Commission on , 2015, together with the CEQA findings
(the “CEQA Findings”) and the Mitigation Measures adopted concurrently therewith and set
forth in the MMRP, comply with CEQA, the CEQA Guidelines, and Chapter 31 of the
Administrative Code. The FEIR thoroughly analyzes the Project and Project alternatives, and

the Mitigation Measures were designed to mitigate significant impacts to the extent they are
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susceptible to feasible mitigation. The information in the FEIR and the CEQA Findings were
considered by the City in connection with approval of this Agreement.

H. On , 2015, the Planning Commission held a public hearing on this
Agreement and the Project, duly noticed and conducted under the Development Agreement
Statute and Chapter 56. Following the public hearing, the Planning Commission adopted the
CEQA findings and determined among other things that the FEIR thoroughly analyzes the
Project, and the Mitigation Measures are designed to mitigate significant impacts to the extent
they are susceptible to a feasible mitigation, and further determined that the Project and this
Agreement will, as a whole, and taken in their entirety, continue to be consistent with the
objectives, policies, general land uses and programs specified in the General Plan, as amended,
and the Planning Principles set forth in Section 101.1 of the Planning Code (together the
"General Plan Consistency Findings"). The information in the FEIR and the CEQA Findings
has been considered by the City in connection with this Agreement.

. On , 2015 the Board of Supervisors, having received the Planning
Commission's recommendations, held a public hearing on this Agreement pursuant to the
Development Agreement Statute and Chapter 56. Following the public hearing, the Board made
the CEQA Findings required by CEQA, approved this Agreement, incorporating by reference the
General Plan Consistency Findings [and adopted Resolution Nos. |.

J. On , 2015, the Board adopted Ordinance Nos. :
amending the Planning Code, Zoning Map, and General Plan, and adopted Ordinance No.

, approving this Agreement (File No. ) and authorizing the Planning
Director to execute this Agreement on behalf of the City (the "Enacting Ordinance™). The

Enacting Ordinance took effect on , 2015.
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Now therefore, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties agree as follows:

AGREEMENT

1. DEFINITIONS
In addition to the definitions set forth in the above preamble paragraph, Recitals and
elsewhere in this Agreement, the following definitions shall apply to this Agreement:

1.1  "5M Community Benefit Fee" means an amount equal to eight dollars
thirty-five cents ($8.35) per square foot of new gross floor area as defined in Planning Code
Section 102 of commercial or residential uses (exclusive of Existing Uses) as same is set forth in
the applicable Approval.

1.2 "5M SUD" means Planning Code Section 249.  as adopted by the Board
in Ordinance No. ___.

1.3 "Administrative Code" means the San Francisco Administrative Code.

14 "Affiliate” or "Affiliates” means an entity or person that directly or
indirectly controls, is controlled by or is under common control with, a Party (or a managing
partner or managing member of a Party, as the case may be). For purposes of the foregoing,
"control” means the ownership of more than fifty percent (50%) of the equity interest in such
entity, the right to dictate major decisions of the entity, or the right to appoint fifty percent (50%)
or more of the managers or directors of such entity.

1.5  "Agreement" means this Development Agreement, the Exhibits which

have been expressly incorporated herein and any amendments thereto.
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1.6 "Applicable Laws" has the meaning set forth in Section 5.2 (where not

capitalized, "applicable Law" has its plain meaning and refers to Laws as otherwise defined

herein).

1.7 "Approvals" means the City approvals, entitlements, and permits listed on
Exhibit I.

1.8 "Assignment and Assumption Agreement” has the meaning set forth in
Section 12.2.

1.9  "Backup Payment” has the meaning set forth in the Housing Program.

1.10 "BMR units" has the meaning set forth in the Housing Program.

1.11 "Board of Supervisors" or "Board" means the Board of Supervisors of
the City and County of San Francisco.

1.12  "Building" or "Buildings" means each of the existing, modified and new
buildings on the Project Site, as described in the Project Description attached as Exhibit B.

1.13 "CEQA" has the meaning set forth in Recital F.

1.14 "CEQA Findings" has the meaning set forth in Recital G.

1.15 "CEQA Guidelines" has the meaning set forth in Recital F.

1.16 "Chapter 56" has the meaning set forth in Recital D.

1.17 "City" means the City as defined in the opening paragraph of this
Agreement. Unless the context or text specifically provides otherwise, references to the City
means the City acting by and through the Planning Director or, as necessary, the Planning
Commission or the Board of Supervisors.

1.18 "City Agency" or "City Agencies" means the City departments, agencies,

boards, commissions, and bureaus that execute or consent to this Agreement, or are controlled by
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persons or commissions that have executed or consented to this Agreement, that have
subdivision or other permit, entitlement or approval authority or jurisdiction over development of
the Project, or any improvement located on or off the Project Site, including, without limitation,
the City Administrator, Planning Department, Mayor’s Office of Housing and Community
Development ("MOHCD"), Office of Economic and Workforce Development ("OEWD"),
SFMTA, DPW, DBI, together with any successor City agency, department, board, or
commission. Nothing in this Agreement shall affect the exclusive jurisdiction under the City’s
Charter of a City department that has not approved or consented to this Agreement in connection
with the issuance of a Subsequent Approval.

1.19 "City Attorney's Office" means the Office of the City Attorney of the
City and County of San Francisco.

1.20 "City Costs" means the actual and reasonable costs incurred by a City
Agency in preparing, adopting or amending this Agreement, in performing its obligations or
defending its actions under this Agreement or otherwise contemplated by this Agreement, as
determined on a time and materials basis, including reasonable attorneys' fees and costs but
excluding work, hearings, costs or other activities contemplated or covered by Processing Fees;
provided, however, City Costs shall not include any costs incurred by a City Agency in
connection with a City Default or which are payable by the City under Section 9.6 when
Developer is the prevailing party.

1.21 "City Parties" has the meaning set forth in Section 4.7.

1.22  "City-Wide" means all real property within the territorial limits of the
City and County of San Francisco, not including any property owned or controlled by the United

States or by the State of California and therefore not subject to City regulation.
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1.23 "Commence Construction” means groundbreaking in connection with
the commencement of physical construction of the applicable Building foundation, but
specifically excluding the demolition or partial demolition of existing structures.

1.24 "Community Benefits" has the meaning set forth in Section 4.1.

1.25 "Costa-Hawkins Act" has the meaning set forth in Section 5.11.

1.26 "Default" has the meaning set forth in Section 9.3.

1.27 "Dempster Building" has the meaning set forth in Exhibit B.

1.28 “Dempster MOU” has the meaning set forth in Section 3.2.2.

1.29 "Design for Development” means that certain 5M Design for

Development adopted by the City Planning Commission by Resolution No. on ,

2015 as same may be amended from time to time.

1.30 "Developer" has the meaning set forth in the opening paragraph of this
Agreement, and shall also include any and all successor Transferees of all or any part of the
Project Site during the Term.

1.31 "Development Agreement Statute” has the meaning set forth in
Recital D, as in effect as of the Effective Date.

1.32 "DPW" means the San Francisco Department of Public Works.

1.33 "Effective Date" has the meaning set forth in Section 2.1.

1.34 "Enacting Ordinance™ has the meaning set forth in Recital J.

1.35 "Excusable Delay" has the meaning set forth in Section 11.5.2.

1.36 "Existing Standards" has the meaning set forth in Section 5.2.

1.37 "Existing Uses,"” means all existing lawful uses of the existing Buildings

and improvements (and including, without limitation, pre-existing, non-conforming uses under
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the Planning Code) on the Project Site as of the Effective Date, as the same may be modified by
the Approvals and any Subsequent Approvals.

1.38 "Federal or State Law Exception” has the meaning set forth in
Section 5.6.

1.39 "FEIR" has the meaning set forth in Recital G.

1.40 "Finally Granted" means (i) any and all applicable appeal periods for the
filing of any administrative or judicial appeal challenging the issuance or effectiveness of any of
the Approvals, this Agreement or the FEIR shall have expired and no such appeal shall have
been filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement
or the FEIR, as applicable, shall have been upheld by a final decision in each such appeal
without adverse effect on the applicable Approval, this Agreement or the FEIR and the entry of a
final judgment, order or ruling upholding the applicable Approval, this Agreement or the FEIR
and (ii) if a referendum petition relating to this Agreement is timely and duly circulated and
filed, certified as valid and the City holds an election, the date the election results on the ballot
measure are certified by the Board of Supervisors in the manner provided by the Elections Code
reflecting the final defeat or rejection of the referendum.

1.41 "Future Changes to Existing Standards" has the meaning set forth in
Section 5.3.

1.42 "General Plan Consistency Findings" has the meaning set forth in
Recital H.

1.43 "Housing Program"” means the Affordable Housing Program attached

hereto as Exhibit E.
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1.44 "Impact Fees and Exactions” means any fees, contributions, special
taxes, exactions, impositions and dedications charged by the City in connection with the
development of Projects, including but not limited to transportation and transit fees, child care
requirements or in-lieu fees, housing (including affordable housing) requirements or fees,
dedication or reservation requirements, and obligations for on-or off-site improvements. Impact
Fees and Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special
assessments or school district fees, SFPUC Capacity Charges and any fees, taxes, assessments
impositions imposed by Non-City Agencies, all of which shall be due and payable by Developer
as and when due in accordance with applicable Laws.

1.45 "Law(s)" means the Constitution and laws of the United States, the
Constitution and laws of the State of California, the laws of the City and County of San
Francisco, and any codes, statutes, rules, regulations, or executive mandates thereunder, and any
State or Federal court decision (including any order, injunction or writ) thereunder. The term
"Laws" shall refer to any or all Laws as the context may require.

1.46  “Litigation Extension” has the meaning set forth in Section 11.5.1.

1.47 "Losses" has the meaning set forth in Section 4.7.

1.48 "Material Change" means any modification that would materially alter
the rights, benefits or obligations of the City or Developer under this Agreement that is not
consistent with the 5M SUD or the Design for Development or that (i) extends the Term,
(if) changes the permitted uses of the Project Site, (iii) decreases the Community Benefits,
(iv) increases the maximum height, density, bulk or size of the Project, (vii) changes parking

ratios, or (viii) reduces or changes the Impact Fees and Exactions.

10
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1.49 "Mitigation Measures” means the mitigation measures (as defined by
CEQA) applicable to the Project as set forth in the MMRP or that are necessary to mitigate
adverse environmental impacts identified through the CEQA process as part of a Subsequent
Approval.

1.50 "MMRP" means that certain mitigation monitoring and reporting program
attached hereto as Exhibit J.

1.51 "Mortgage" means a mortgage, deed of trust or other lien on all or part of
the Project Site to secure an obligation made by the applicable property owner.

1.52 "Mortgagee" means a person or entity that obtains title to all or part of the
Project Site as a result of foreclosure proceedings or conveyance or other action in lieu thereof,
or other remedial action.

1.53 "Municipal Code" means the San Francisco Municipal Code.

1.54 Intentionally left blank.

1.55 "Non-City Agency" has the meaning set forth in Section 7.3.

1.56 "Non-City Approval™ has the meaning set forth in Section 7.3.

1.57 "OEWD" means the San Francisco Office of Economic and Workforce
Development.

1.58 "Official Records" means the official real estate records of the City and
County of San Francisco, as maintained by the City's Assessor-Recorder's Office.

1.59 "Party" and "Parties" has the meaning set forth in the opening paragraph
of this Agreement.

1.60 "Planning Code" means the San Francisco Planning Code.

11
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1.61 "Planning Commission™ means the Planning Commission of the City and
County of San Francisco.

1.62 "Planning Department"” means the Planning Department of the City and
County of San Francisco.

1.63 "Planning Director"” means the Director of Planning of the City and
County of San Francisco.

1.64 "Processing Fees" means the standard fee imposed by the City upon the
submission of an application for a permit or approval, which is not an Impact Fee or Exaction, in
accordance with the City practice on a City-Wide basis.

1.65 "Project” means the mixed use development project as described in
Recital B and Exhibit B and the Approvals, together with Developer's rights and obligations
under this Agreement.

1.66 "Project Site" has the meaning set forth in Recital A, and as more
particularly described in Exhibit A.

1.67 "Public Health and Safety Exception” has the meaning set forth in
Section 5.6.

1.68 "Scheduling Plan" means the illustrative schedule attached hereto as
Exhibit C.

1.69 Intentionally left blank.

1.70 "SFEMTA" means the San Francisco Municipal Transportation Agency.

1.71 "SFPUC" means the San Francisco Public Utilities Commission.

12
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1.72 "SFPUC Capacity Charges" means all water and sewer capacity and
connection fees and charges payable to the SFPUC, as and when due in accordance with the-
applicable City requirements.

1.73  "Subdivision Code" means the San Francisco Subdivision Code.

1.74 "Subdivision Map Act" means the California Subdivision Map Act,
California Government Code 8§ 66410 et seq.

1.75 "Subsequent Approval' means any other land use approvals,
entitlements, or permits from the City other than the Approvals, that are consistent with the
Approvals and that are necessary or advisable for the implementation of the Project, including
without limitation, demolition permits, grading permits, site permits, Building permits, lot line
adjustments, sewer and water connection permits, major and minor encroachment permits, street
and sidewalk modifications, street improvement permits, permits to alter, certificates of
occupancy, transit stop relocation permits, subdivision maps, improvement plans, lot mergers, lot
line adjustments, and re-subdivisions. A Subsequent Approval shall also include any amendment
to the foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals
that are sought by Developer and approved by the City in accordance with the standards set forth
in this Agreement.

1.76 "Term" has the meaning set forth in Section 2.2.

1.77 "Third-Party Challenge™ has the meaning set forth in Section 7.4.

1.78 "Transfer Agreement" means that certain Agreement for Transfer of Real
Estate attached as Schedule 2 of Exhibit E for the transfer of certain property outside the Project

Site from Developer to the City to be used by the City for the development of affordable housing

13
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or to fund the development of affordable housing, as may be determined by City, as further
described in the Housing Program.

1.79 "Transfer,” "Transferee™ and "Transferred Property” have the
meanings set forth in Sections 12.1, and in all events excludes (1) a transfer of membership
interests in Developer or any Transferee, (2) grants of easement or of occupancy rights for
existing or completed Buildings or other improvements (including, without limitation, space
leases in Buildings), (3) the placement of a Mortgage on the Project Site, and (4) a transfer of the
Dempster Building and a transfer under the Transfer Agreement in accordance with this
Agreement.

1.80 "Transportation Program™ means the transportation program set forth in
Exhibit G.

1.81 "Vacation Ordinance" has the meaning set forth in Exhibit I.

1.82 "Vested Elements" has the meaning set forth in Section 5.1.

1.83 "Workforce Agreement" means the Workforce Agreement attached
hereto as Exhibit F.

2. EFFECTIVE DATE; TERM
2.1 Effective Date. This Agreement shall take effect upon the later of (i) the
full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting
Ordinance is effective and operative ("Effective Date").
2.2 Term. The term of this Agreement shall commence upon the Effective
Date and shall continue in full force and effect for fifteen (15) years thereafter unless extended or
earlier terminated as provided herein ("Term"); provided, however, (i) the Term shall be

extended for each day of a Litigation Extension, and (ii) Developer shall have the right to
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terminate this Agreement with respect to a parcel upon completion of the Building within that
parcel, and the Community Benefit Programs and other improvements tied to that Building, as
set forth in Section 7.1. The term of any conditional use permit, any tentative Subdivision Map
and any subsequent subdivision map shall be for the longer of (i) the Term (as it relates to the
applicable parcel) or (ii) the term otherwise allowed under the Subdivision Map Act.

3. GENERAL RIGHTS AND OBLIGATIONS

3.1 Development of the Project. Developer shall have the vested right to

develop the Project in accordance with and subject to the provisions of this Agreement and the
City shall consider and process all Subsequent Approvals for development of the Project in
accordance with and subject to the provisions of this Agreement. The Parties acknowledge that
Developer has obtained all Approvals from the City required to commence construction of the
Project, other than any required Subsequent Approvals and that Developer may proceed in
accordance with this Agreement with the construction and, upon completion, use and occupancy
of the Project as a matter of right, subject to the attainment of any required Subsequent
Approvals and any Non-City Approvals.

3.2 Transfer of Properties. In connection with the Project, Developer will:

3.2.1 transfer certain real property located off of the Project Site to the
City in accordance with the Transfer Agreement (or alternatively pay to the City the Backup
Payment); and

3.2.2 transfer certain real property, referred to as the Dempster Building
located on the Project Site at 447 Minna Street, to the Community Arts and Stabilization Trust
("CAST") or to another nonprofit organization (or to the City), as set forth in Section 7.8 and

Exhibit H, to be used for arts, and other cultural and community purposes when and as described
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in the Memorandum of Understanding (the "Dempster MOU") entered into by Developer and
CAST, dated July 5, 2015. The Dempster MOU shall not be materially amended with respect to
the rights, obligations and conditions to the transfer or use of the Dempster Building, as
described in Section 7.8 below, without the prior review and written approval of City, acting by
and through its Director of Planning, which approval shall not be unreasonably withheld or
delayed.

4, PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS
TO DEVELOPER'S PERFORMANCE

4.1 Community Benefits Exceed Those Required by Existing Ordinances and

Regulations. The Parties acknowledge and agree that the development of the Project in
accordance with this Agreement provides a number of public benefits to the City beyond those
achievable through existing Laws, including, but not limited to, those set forth in this Article 4
(the “Community Benefits”). The City acknowledges and agrees that a number of the
Community Benefits would not be otherwise achievable without the express agreement of
Developer under this Agreement. Developer acknowledges and agrees that, as a result of the
benefits to Developer under this Agreement, Developer has received good and valuable
consideration for its provision of the Community Benefits, and that the City would not be willing
to enter into this Agreement without the Community Benefits. Payment or delivery of each of
the Community Benefits is tied to a specific Building as described in the Community Benefits
Schedule attached as Exhibit D or as described elsewhere in this Agreement. Upon Developer’s
Commencement of Construction, the Community Benefits obligations tied to that Building shall

survive the expiration or termination of this Agreement to the date of completion of the
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applicable Community Benefit. Time is of the essence with respect to the completion of the
Community Benefits.

4.1.1 Community Benefits. Developer shall provide the following

Community Benefits (collectively, the “Community Benefit Programs”):

@ the 5M Community Benefit Fee;

(b) the Housing Program benefits as further described in
Exhibit E;

(c) the Workforce Agreement benefits including the Workforce
Jobs Readiness Training as further described in Exhibit F;

(d) the Transportation Program benefits as further described in

Exhibit G;

(e) the transfer of the Dempster Building to CAST, as
described in Section 3.2.2 and in Section 7.8;

()] the Arts Program benefits as described in Section 5.4.2.1

and Exhibit H;

(9) the Youth Development Program benefits, as described in
Exhibit C; and

(h) a One Million Dollar ($1,000,000) contribution for capital
improvements to and associated technical studies for the San Francisco Old Mint building at the

time and as provided in Exhibit D.

Developer shall pay the 5M Community Benefits Fee or complete each of the
Community Benefits on or before the dates provided in this Agreement (including the

Community Benefits Schedule attached hereto as Exhibit D) and the Approvals. Any payments
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or property received by the City as part of the Community Benefits shall be used by the City as
described in this Agreement. Upon Developer’s request, the City shall provide to Developer

evidence of the use of the funds by the City consistent with the requirements of this Agreement.

4.2 Conditions to Performance of Community Benefits. Developer's

obligation to perform Community Benefits is expressly conditioned upon each and all of the
following conditions precedent:

@ All Approvals shall have been Finally Granted;

(b) The City and any applicable Non-City Agency shall have
performed or granted any and all of their respective actions, approvals or authorizations and/or
issued such permits or licenses required in order to permit Developer to Commence Construction
of the Building or Project component to which Community Benefit applies, and same shall have
been Finally Granted except to the extent that such actions, approvals or authorizations, or
permits or licenses have not been performed or granted due to the failure of Developer to timely
initiate and then diligently and in good faith pursue such actions, approvals, authorizations or
issuances; and

(c) Developer shall have obtained all Subsequent Approvals
necessary to Commence Construction of the applicable Building to which the Community
Benefit or Project component applies, and same shall have been Finally Granted, except to the
extent that such Subsequent Approvals have not been obtained or Finally Granted due to the
failure of Developer to timely initiate and then diligently and in good faith pursue such

Subsequent Approvals.
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Whenever this Agreement requires completion of a Community Benefit at or before
completion of a Building, the City may, except as set forth in Section 7.8, withhold a certificate
of occupancy for that Building until the required Community Benefit is completed.

4.3 No Additional CEQA Review Required; Reliance on FEIR for Future

Discretionary Approvals. The Parties acknowledge that the FEIR prepared for the Project

complies with CEQA. The Parties further acknowledge that (a) the FEIR contains a thorough
analysis of the Project and possible alternatives, (b) the Mitigation Measures have been adopted
to eliminate or reduce to an acceptable level certain adverse environmental impacts of the
Project, and (c) the Board of Supervisors adopted CEQA Findings, including a statement of
overriding considerations in connection with the Approvals, pursuant to CEQA Guidelines
Section 15093, for those significant impacts that could not be mitigated to a less than significant
level. For these reasons, (i) the City does not intend to conduct any further environmental review
or mitigation under CEQA for any aspect of the Project vested under this Agreement, and (ii) the
City shall rely on the FEIR, to the greatest extent possible in accordance with applicable Laws, in
all future discretionary actions related to the Project; provided, however, that nothing shall
prevent or limit the discretion of the City to conduct additional environmental review in
connection with any Subsequent Approvals to the extent that such additional environmental
review is required by applicable Laws, including CEQA.

4.3.1 Compliance with CEQA Mitigation Measures. Developer shall

comply with all Mitigation Measures imposed as applicable to each Project component, except
for any Mitigation Measures that are expressly identified as the responsibility of a different party
or entity. Without limiting the foregoing, Developer shall be responsible for the completion of

all Mitigation Measures identified as the responsibility of the “owner” or the "project sponsor".
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The Parties expressly acknowledge that the FEIR and the associated MMRP are intended to be
used in connection with each of the Approvals and any Subsequent Approvals to the extent
appropriate and permitted under applicable Law. Nothing in this Agreement shall limit the
ability of the City to impose conditions on any new, discretionary permit resulting from Material
Changes as such conditions are determined by the City to be necessary to mitigate adverse
environmental impacts identified through the CEQA process and associated with the Material
Changes or otherwise to address significant environmental impacts as defined by CEQA created
by an approval or permit; provided, however, any such conditions must be in accordance with
applicable Law.

4.4 Nondiscrimination. In the performance of this Agreement, Developer

agrees not to discriminate against any employee, City employee working with Developer's
contractor or subcontractor, applicant for employment with such contractor or subcontractor, or
against any person seeking accommodations, advantages, facilities, privileges, services, or
membership in all business, social, or other establishments or organizations, on the basis of the
fact or perception of a person's race, color, creed, religion, national origin, ancestry, age, height,
weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability
or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with
members of such protected classes, or in retaliation for opposition to discrimination against such
classes.

4.5 City Cost Recovery

45.1 Developer shall timely pay to the City all Impact Fees and
Exactions applicable to the Project or the Project Site as set forth in Section 5.4 of this

Agreement.
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4.5.2 Developer shall timely pay to the City all Processing Fees
applicable to the processing or review of applications for the Approvals and Subsequent
Approvals as set forth in Section 5.4 of this Agreement.

4.5.3 Developer shall pay to the City all City Costs incurred in
connection with the drafting and negotiation of this Agreement, defending the Approvals and
Subsequent Approvals as set forth in Section 7.4, and in processing and issuing any Subsequent
Approvals or administering this Agreement (except for the costs that are covered by Processing
Fees), within sixty (60) days following receipt of a written invoice complying with Section 4.5.4
from the City.

4.5.4 OEWD shall provide Developer on a quarterly basis (or such
alternative period as agreed to by the Parties) a reasonably detailed statement showing costs
incurred by OEWD, the City Agencies and the City Attorney's Office, including the hourly rates
for each City staff member at that time, the total number of hours spent by each City staff
member during the invoice period, any additional costs incurred by the City Agencies and a brief
non-confidential description of the work completed (provided, for the City Attorney's Office, the
billing statement will be reviewed and approved by OEWD but the cover invoice forwarded to
Developer will not include a description of the work). OEWD will use reasonable efforts to
provide an accounting of time and costs from the City Attorney's Office and each City Agency in
each invoice; provided, however, if OEWD is unable to provide an accounting from one or more
of such parties OEWD may send an invoice to Developer that does not include the charges of
such party or parties without losing any right to include such charges in a future or supplemental
invoice. Developer's obligation to pay the City Costs shall survive the termination of this

Agreement. Developer shall have no obligation to reimburse the City for any City Cost that is
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not invoiced to Developer within eighteen (18) months from the date the City Cost was incurred.
The City will maintain records, in reasonable detail, with respect to any City Costs and upon
written request of Developer, and to the extent not confidential, shall make such records
available for inspection by Developer.

4.5.5 If Developer in good faith disputes any portion of an invoice, then
within sixty (60) days following receipt of the invoice Developer shall provide notice of the
amount disputed and the reason for the dispute, and the Parties shall use good faith efforts to
reconcile the dispute as soon as practicable. Developer shall have no right to withhold the
disputed amount. If any dispute is not resolved within ninety (90) days following Developer's
notice to the City of the dispute, Developer may pursue all remedies at law or in equity to

recover the disputed amount.

4.6 Prevailing Wages. Developer agrees that all persons performing labor in
the construction of public improvements as defined in the Administrative Code, or otherwise as
required by California law, on the Project Site shall be paid not less than the highest prevailing
rate of wages for the labor so performed as provided under Section 6.22(E) of the Administrative
Code, shall be subject to the same hours and working conditions, and shall receive the same
benefits as in each case are provided for similar work performed in San Francisco, California,
and Developer shall include this requirement in any contract entered into by Developer for the
construction of any such public improvements. Upon request, Developer and its contractors will
provide to City any workforce payroll records as needed to confirm compliance with this section.

4.7 Indemnification of City. Developer shall indemnify, reimburse, and hold

harmless the City and its officers, agents and employees (the "City Parties") from and, if

requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims
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("Losses") arising or resulting directly or indirectly from (i) any third party claim arising from a
default by Developer under this Agreement, (ii) Developer's failure to comply with any
Approval, Subsequent Approval or Non-City Approval, (iii) the failure of any improvements
constructed pursuant to the Approvals or Subsequent Approvals to comply with any Federal or
State Laws, the Existing Standards or any permitted Future Changes to Existing Standards, (iv)
any accident, bodily injury, death, personal injury or loss of or damage to property occurring on
a Project Site (or off-site, with regard to the Public Improvements) in connection with the
construction by Developer or its agents or contractors of any improvements pursuant to the
Approvals, Subsequent Approvals or this Agreement, (v) a Third-Party Challenge instituted
against the City or any of the City Parties, (vi) any dispute between Developer, its contractors or
subcontractors relating to the construction of any part of the Project, and (vii) any dispute
between Developer and any Transferee or any subsequent owner of any of the Project Site
relating to any assignment of this Agreement or the obligations that run with the land, or any
dispute between Developer and any Transferee or other person relating to which party is
responsible for performing certain obligations under this Agreement, each regardless of the
negligence of and regardless of whether liability without fault is imposed or sought to be
imposed on the City or any of the City Parties, except to the extent that such indemnity is void or
otherwise unenforceable under applicable Law, and except to the extent such Loss is the result of
the negligence or willful misconduct of the City Parties. The foregoing indemnity shall include,
without limitation, reasonable attorneys' fees and costs and the City's reasonable cost of
investigating any claims against the City or the City Parties. All indemnifications set forth in
this Agreement shall survive the expiration or termination of this Agreement, to the extent such

indemnification obligation arose from an event occurring before the expiration or termination of
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this Agreement. To the extent the indemnifications relate to Developer's obligations that survive
the expiration or termination of this Agreement, the indemnifications shall survive for the term
of the applicable obligation plus four years.
5. VESTING AND CITY OBLIGATIONS

5.1 Vested Rights. By the Approvals the City has made a policy decision that
the Project, as described in and as may be modified in accordance with the Approvals, is in the
best interests of the City and promotes the public health, safety and welfare. Developer shall
have the vested right to develop the Project as set forth in this Agreement, including without
limitation with the following vested elements: the locations and numbers of Buildings proposed,
the land uses, height and bulk limits, including the maximum density, intensity and gross square
footages, the permitted uses, the provisions for open space vehicular access and parking,
(collectively, the "Vested Elements™; provided the Existing Uses on the Project Site shall also
be included as Vested Elements). The Vested Elements are subject to and shall be governed by
Applicable Laws. The expiration of any Building permit or Approval shall not limit the Vested
Elements, and Developer shall have the right to seek and obtain subsequent Building permits or
approvals, including Subsequent Approvals at any time during the Term, any of which shall be
governed by Applicable Laws. Each Subsequent Approval, once granted, shall be deemed an
Approval for purposes of this Section 5.1.

5.2 Existing Standards. The City shall process, consider, and review all

Subsequent Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan,
the Municipal Code (including the Subdivision Code) and all other applicable City policies, rules
and regulations as each of the foregoing is in effect on the Effective Date ("Existing

Standards"), as the same may be amended or updated in accordance with permitted Future
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Changes to Existing Standards as set forth in Section 5.3, and (iii) this Agreement (collectively,
"Applicable Laws").

5.3 Future Changes to Existing Standards. All future changes to Existing

Standards and any other Laws, plans or policies adopted by the City or adopted by voter
initiative after the Effective Date ("Future Changes to Existing Standards™) shall apply to the
Project and the Project Site except to the extent they conflict with this Agreement or the terms
and conditions of the Approvals. In the event of such a conflict, the terms of this Agreement and
the Approvals shall prevail, subject to the terms of Section 5.6.

5.3.1 Future Changes to Existing Standards shall be deemed to conflict
with this Agreement and the Approvals if they:

@ limit or reduce the density or intensity of the Project, or any
part thereof, or otherwise require any reduction in the square footage or number of proposed
Buildings or change the location of proposed Buildings or change or reduce other improvements
from that permitted under this Agreement for the Project, the Existing Standards, or the
Approvals;

(b) limit or reduce the height or bulk of the Project, or any part
thereof, or otherwise require any reduction in the height or bulk of individual proposed Buildings
or other improvements that are part of the Project from that permitted under this Agreement, the
Existing Standards, or the Approvals;

(c) limit, reduce or change the location of vehicular access or
parking from that permitted under this Agreement, the Existing Standards, or the Approvals;

(d) limit any land uses for the Project from that permitted

under this Agreement, the Existing Standards, the Approvals or the Existing Uses;
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(e) change or limit the Approvals or Existing Uses;

()] materially limit or control the rate, timing, phasing, or
sequencing of the approval, development, or construction of all or any part of the Project in any
manner, including the demolition of existing Buildings at the Project Site;

(9) require the issuance of permits or approvals by the City
other than those required under the Existing Standards, except as otherwise provided in
Section 5.4.2;

(h) limit or control the availability of public utilities, services
or facilities or any privileges or rights to public utilities, services, or facilities for the Project as
contemplated by the Approvals;

M materially and adversely limit the processing or procuring
of applications and approvals of Subsequent Approvals that are consistent with Approvals; or,

() impose or increase any Impact Fees and Exactions, as they
apply to the Project, except as permitted under Section 5.4.2 of this Agreement.

5.3.2 Developer may elect to have a Future Change to Existing
Standards that conflicts with this Agreement and the Approvals applied to the Project or the
Project Site by giving the City notice of its election to have a Future Change to EXxisting
Standards applied, in which case such Future Change to Existing Standards shall be deemed to
be an Existing Standard; provided, however, if the application of such Future Change to Existing
Standards would be a Material Change to the City's obligations hereunder, the application of
such Future Change to Existing Standards shall require the concurrence of any affected City
Agencies. Nothing in this Agreement shall preclude the City from applying Future Changes to

Existing Standards to the Project Site for any development not within the definition of the
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"Project" under this Agreement. In addition, nothing in this Agreement shall preclude
Developer from pursuing any challenge to the application of any Future Changes to EXxisting
Standards to all or part of the Project Site.

5.3.3 The Parties acknowledge that, for certain parts of the Project,
Developer must submit a variety of applications for Subsequent Approvals before
Commencement of Construction. Developer shall be responsible for obtaining all Subsequent
Approvals before the start of any construction to the extent required under Applicable Law.
Notwithstanding anything in this Agreement to the contrary, when considering any such
application for a Subsequent Approval, the City shall apply the applicable provisions,
requirements, rules, or regulations that are contained in the California Building Standards Code,
as amended by the City, including requirements of the San Francisco Building Code, Public
Works Code (which includes the Stormwater Management Ordinance), Subdivision Code,
Mechanical Code, Electrical Code, Plumbing Code, Fire Code or other uniform construction
codes applicable on a City-Wide basis.

5.3.4 Developer shall have the right, from time to time and at any time,
to file subdivision map applications (including phased final map applications and development-
specific condominium map or plan applications) with respect to some or all of the Project Site, to
subdivide, reconfigure or merge the parcels comprising the Project Site as may be necessary or
desirable in order to develop a particular part of the Project as shown generally in Exhibit B.
The specific boundaries of parcels shall be set by Developer and approved by the City during the
subdivision process. Nothing in this Agreement shall authorize Developer to subdivide or use
any of the Project Site for purposes of sale, lease or financing in any manner that conflicts with

the Subdivision Map Act or with the Subdivision Code. Nothing in this Agreement shall prevent
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the City from enacting or adopting changes in the methods and procedures for processing
subdivision and parcel maps so long as such changes do not conflict with the provisions of this
Agreement or with the Approvals.

5.4 Fees and Exactions.

5.4.1 Generally. The Project shall only be subject to the Processing Fees
and Impact Fees and Exactions as set forth in this Section 5.4, and the City shall not impose any
new Processing Fees or Impact Fees and Exactions on the development of the Project or impose
new conditions or requirements for the right to develop the Project (including required
contributions of land, public amenities or services) except as set forth in this Agreement. The
Parties acknowledge that the provisions contained in this Section 5.4 are intended to implement
the intent of the Parties that Developer have the right to develop the Project pursuant to specified
and known criteria and rules, and that the City receive the benefits which will be conferred as a
result of such development without abridging the right of the City to act in accordance with its
powers, duties and obligations, except as specifically provided in this Agreement.

5.4.2 Impact Fees and Exactions. During the first ten (10) years of the

Term, as extended by the Litigation Extension (if any), no Impact Fees and Exactions shall apply
to the Project or components thereof except for (i) the SFPUC Capacity Charges in effect at the
time of assessment and (ii) those in effect as of the Effective Date. Starting on the tenth (10th)
anniversary of the Effective Date, as extended by the Litigation Extension (if any), all Impact
Fees and Exactions in effect at the time of assessment shall apply to any development on the
Project Site under this Agreement. For the purposes of this Section 5.4.2, any sums payable as

part of the Community Benefits Fee shall not be considered Impact Fees and Exactions.
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5.4.2.1 Art Fee. Notwithstanding the provsions of Planning Code
Section 429.3, sixty percent (60%) of the Public Art Fee contributions from the Project Site will
be used for the payment of capital costs, including, without limitation, the costs of interior or
exterior design, engineering, and construction, relating to the redevelopment of the Dempster
Building, and forty percent (40%) of the Public Art Fee contributions will be used for public art
and cultural programming purposes in the publicly accessible open space within the Project Site,
as further provided in Exhibit H, the Arts Program.

5.4.3 Processing Fees. Except as provided in Section 5.4.4, for three (3)

years following the Effective Date, as extended by the number of days in any extension of the

Term under Section 11.5.1, Processing Fees for the Project shall be limited to the Processing

Fees in effect, on a City-Wide basis, as of the Effective Date (provided that to the extent
Processing Fees are based on time and materials costs, such fees may be calculated based on the
schedule for time and materials costs in effect on the date the work is performed by the City).
Thereafter, Processing Fees for the Project shall be limited to the Processing Fees in effect, on a
City-Wide basis, at the time that Developer applies for the Subsequent Approval for which such
Processing Fee is payable in connection with the applicable portion of the Project.

5.4.4 Recognition of Project Review Process/No Conditional Use Fee.

In recognition of the extensive Design for Development and 5M SUD process, notwithstanding
any other provision of Applicable Law, no Processing Fee has been charged under Planning
Code Section 352 in connection with the conditional use portions of the Approvals nor shall a
Processing Fee be charged or be due for any Conditional Use application filed in connection with
any Subsequent Approval, modification of any Approval, or any implementation action in

connection with the Project under Section 249.74(e) of the 5M SUD.
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5.4.5 Office Allocation. Notwithstanding the provisions of Planning

Code Section 321(d)(2), within the Project Site the Developer shall have the greater of the period
provided by Applicable Laws or three (3) years from the date on which a Project authorization
for an office development is granted to obtain a site permit for an office development Project, as
may be extended by a Litigation Extension (if any), but otherwise subject to the provisions of
Planning Code Section 321(d)(2).

5.5 Limitation on City's Future Discretion. In accordance with Section 4.3,

the City in granting the Approvals and, as applicable, vesting the Project through this Agreement
is limiting its future discretion with respect to the Project and Subsequent Approvals to the extent
that they are consistent with the Approvals and this Agreement. For elements included in a
request for a Subsequent Approval that have not been reviewed or considered by the applicable
City Agency previously (including but not limited to additional details or plans for a proposed
building), the City Agency shall exercise its discretion consistent with the provisions of the 5M
SUD and the other Approvals and otherwise in accordance with customary practice. In no event
shall a City Agency deny issuance of a Subsequent Approval based upon items that are
consistent with the Approvals and this Agreement. Consequently, the City shall not use its
discretionary authority to change the policy decisions reflected by the Approvals and this
Agreement or otherwise to prevent or to delay development of the Project as contemplated in the
Approvals and this Agreement. Nothing in the foregoing shall impact or limit the City’s
discretion with respect to: (i) proposed Subsequent Approvals that seek a Material Change to the
Approvals, or (ii) Board of Supervisor approvals of subdivision maps, as required by Law, not

contemplated by the Approvals.
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5.6 Changes in Federal or State Laws.

5.6.1 City's Exceptions. Notwithstanding any provision in this

Agreement to the contrary, each City Agency having jurisdiction over the Project shall exercise
its discretion under this Agreement in a manner that is consistent with the public health and
safety and shall at all times retain its respective authority to take any action that is necessary to
protect the physical health and safety of the public (the "Public Health and Safety Exception")
or reasonably calculated and narrowly drawn to comply with applicable changes in Federal or
State Law affecting the physical environment (the "Federal or State Law Exception"),
including the authority to condition or deny a Subsequent Approval or to adopt a new Law
applicable to the Project so long as such condition or denial or new regulation (i) is limited solely
to addressing a specific and identifiable issue in each case required to protect the physical health
and safety of the public or (ii) is required to comply with a Federal or State Law and in each case
not for independent discretionary policy reasons that are inconsistent with the Approvals or this
Agreement and (iii) is applicable on a City-Wide basis to the same or similarly situated uses and
applied in an equitable and non-discriminatory manner. Developer retains the right to dispute
any City reliance on the Public Health and Safety Exception or the Federal or State Law
Exception.

5.6.2 Changes in Federal or State Laws. If Federal or State Laws issued,

enacted, promulgated, adopted, passed, approved, made, implemented, amended, or interpreted
after the Effective Date have gone into effect and (i) preclude or prevent compliance with one or
more provisions of the Approvals or this Agreement, or (ii) materially and adversely affect
Developer's or the City's rights, benefits or obligations, such provisions of this Agreement shall

be modified or suspended as may be necessary to comply with such Federal or State Law. In
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such event, this Agreement shall be modified only to the extent necessary or required to comply
with such Law, subject to the provisions of Section 5.6.4, as applicable.

5.6.3 Changes to Development Agreement Statute. This Agreement has

been entered into in reliance upon the provisions of the Development Agreement Statute. No
amendment of or addition to the Development Agreement Statute which would affect the
interpretation or enforceability of this Agreement or increase the obligations or diminish the
development rights of Developer hereunder, or increase the obligations or diminish the benefits
to the City hereunder shall be applicable to this Agreement unless such amendment or addition is
specifically required by Law or is mandated by a court of competent jurisdiction. If such
amendment or change is permissive rather than mandatory, this Agreement shall not be affected.

5.6.4 Termination of Agreement. If any of the modifications,

amendments or additions described in Section 5.3.3 or this Section 5.6 or any changes in Federal
or State Laws described above would materially and adversely affect the construction,
development, use, operation or occupancy of the Project as currently contemplated by the
Approvals, or any material portion thereof, such that the Project becomes economically
infeasible (a “Law Adverse to Developer”), then Developer shall notify the City and propose
amendments or solutions that would maintain the benefit of the bargain (that is this Agreement)
for both Parties. If any of the modifications, amendments or additions described in

Sections 5.6.2 or 5.6.3 or any changes in Federal or State Laws described thereunder would

materially and adversely affect or limit the Community Benefits (a “Law Adverse to the City”),
then the City shall notify Developer and propose amendments or solutions that would maintain
the benefit of the bargain (that is this Agreement) for both Parties. Upon receipt of a notice

under this Section 5.6.4, the Parties agree to meet and confer in good faith for a period of not less
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than ninety (90) days in an attempt to resolve the issue. If the Parties cannot resolve the issue in
ninety (90) days or such longer period as may be agreed to by the Parties, then the Parties shall
mutually select a mediator at JAMS in San Francisco for nonbinding mediation for a period of
not less than thirty (30) days. If the Parties remain unable to resolve the issue following such
mediation, then (i) Developer shall have the right to terminate this Agreement following a Law
Adverse to Developer upon not less than thirty (30) days prior notice to the City, and (ii) the City
shall have the right to terminate this Agreement following a Law Adverse to the City upon not
less than thirty (30) days prior notice to Developer; provided, notwithstanding any such
termination, Developer shall be required to complete the Community Benefits for development
commenced in connection with a particular new Building as set forth in Section 4.1.

5.7 No Action to Impede Approvals. Except and only as required under

Section 5.6, the City shall take no action under this Agreement nor impose any condition on the
Project that would conflict with this Agreement or the Approvals. An action taken or condition
imposed shall be deemed to be in conflict with this Agreement or the Approvals if such actions
or conditions result in the occurrence of one or more of the circumstances identified in
Section 5.3.1.

5.8 Criteria for Approving Subsequent Approvals. The City shall not

disapprove applications for Subsequent Approval based upon any item or element that is
consistent with this Agreement and the Approvals, and shall consider all such applications in
accordance with its customary practices (subject to the requirements of this Agreement). The
City may subject a Subsequent Approval to any condition that is necessary to bring the
Subsequent Approval into compliance with Applicable Laws. The City shall in no event be

obligated to approve an application for a Subsequent Approval that would effect a Material
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Change. If the City denies any application for a Subsequent Approval that implements a Project
as contemplated by the Approvals, the City must specify in writing the reasons for such denial
and shall suggest modifications required for approval of the application. Any such specified
modifications shall be consistent with Applicable Laws and City staff shall approve the
application if it is subsequently resubmitted for City review and corrects or mitigates, to the
City's reasonable satisfaction, the stated reasons for the earlier denial in a manner that is
consistent and compliant with Applicable Laws and does not include new or additional
information or materials that give the City a reason to object to the application under the
standards set forth in this Agreement. The City agrees to rely on the FEIR, to the greatest extent
possible, as more particularly described in Section 4.3. With respect to any Subsequent
Approval, the City agrees to rely on the General Plan Consistency Findings to the greatest extent
possible in accordance with applicable Laws; provided, however, that nothing shall prevent or
limit the discretion of the City in connection with any Subsequent Approvals that, as a result of
amendments to the Approvals, require new or revised General Plan consistency findings.

5.9 Estoppel Certificates. Developer may, at any time, and from time to time,

deliver notice to the Planning Director requesting that the Planning Director certify to Developer,
a potential Transferee, or a potential lender to Developer, in writing that to the best of the
Planning Director's knowledge: (i) this Agreement is in full force and effect and a binding
obligation of the Parties; (ii) this Agreement has not been amended or modified, and if so
amended or modified, identifying the amendments or modifications and stating their date and
providing a copy or referring to the recording information; (iii) Developer is not in Default in the
performance of its obligations under this Agreement, or if in Default, to describe therein the

nature and amount of any such Defaults; and (iv) the findings of the City with respect to the most
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recent annual review performed pursuant to Section 8. The Planning Director, acting on behalf
of the City, shall execute and return such certificate within forty-five (45) days following receipt
of the request.

5.10Existing, Continuing Uses and Interim Uses. The Parties acknowledge

that the Existing Uses are lawfully authorized uses and may continue as such uses may be
modified by the Project, provided that any modification thereof not a component of or
contemplated by the Project is subject to Planning Code Section 178 and the applicable
provisions of Section 5. Developer may install interim or temporary uses on the Project Site,
which uses must be consistent with those uses allowed under the Project's zoning and the
5M SUD.

5.11 Costa-Hawkins Rental Housing Act.

5.11.1 Non-Applicability of Costa-Hawkins Act. Chapter 4.3 of the
California Government Code directs public agencies to grant concessions and incentives to
private developers for the production of housing for lower income households. The Costa-
Hawkins Rental Housing Act, California Civil Code sections 1954.50 et seq. (the *“Costa-
Hawkins Act”) provides for no limitations on the establishment of the initial and all subsequent
rental rates for a dwelling unit with a certificate of occupancy issued after February 1, 1995, with
exceptions, including an exception for dwelling units constructed pursuant to a contract with a
public agency in consideration for a direct financial contribution or any other form of assistance
specified in Chapter 4.3 of the California Government Code (section 1954.52(b)). The Parties
agree that the Costa-Hawkins Act does not and in no way shall limit or otherwise affect the
restriction of rental charges for the BMR Units. This Agreement falls within the express

exception to the Costa-Hawkins Act, Section 1954.52(b) because this Agreement is a contract
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with a public entity in consideration for contributions and other forms of assistance specified in
Chapter 4.3 (commencing with Section 65919 of Division 1 of Title 7 of the California
Government Code). The City and Developer would not be willing to enter into this Agreement
without the understanding and agreement that Costa-Hawkins Act provisions set forth in
California Civil Code section 1954.52(a) do not apply to the BMR Units as a result of the
exemption set forth in California Civil Code section 1954.52(b) for the reasons set forth in this

Section 5.11.

5.11.2 General Waiver. Developer, on behalf of itself and all of its
successors and assigns of all or any portion of the Project Site, agrees not to challenge and
expressly waives, now and forever, any and all rights to challenge the requirements of this
Agreement related to the establishment of the BMR Units under the Costa-Hawkins Act (as the
Costa-Hawkins Act may be amended or supplanted from time to time). If and to the extent such
general covenants and waivers are not enforceable under Law, the Parties acknowledge and that
they are important elements of the consideration for this Agreement and the Parties should not
have the benefits of this Agreement without the burdens of this Agreement. Accordingly, if
Developer challenges the application of this covenant and waiver, then such breach will be an
Event of Default and City shall have the right to terminate this Agreement as to the portion of the
Project under the ownership or control of Developer.

5.11.3 Inclusion in All Assignment and Assumption Agreements and

Recorded Restrictions. Developer shall include the provisions of this Section 5.11 in any and all

assignment and assumption agreements, and any and all recorded restrictions, for any portion of

the Project Site that includes or will include BMR Units.
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5.12 Taxes. Nothing in this Agreement limits the City's ability to impose new
or increased taxes or special assessments, or any equivalent or substitute tax or assessment,
provided (i) the City shall not institute on its own initiative proceedings for any new or increased
special tax or special assessment for a land-secured financing district (including the special taxes
under the Mello-Roos Community Facilities Act of 1982 (Government Code 88 53311 et seq.)
but not including business improvement districts or community benefit districts formed by a vote
of the affected property owners) that includes the Project Site unless the new district is City-
Wide or Developer gives its prior written consent to or requests such proceedings, and (ii) no
such tax or assessment shall be targeted or directed at the Project, including, without limitation,
any tax or assessment targeted solely at all or any part of the Project Site. Nothing in the
foregoing prevents the City from imposing any tax or assessment against the Project Site, or any
portion thereof, that is enacted in accordance with Law and applies to all similarly-situated
property on a City-Wide basis.

6. NO DEVELOPMENT OBLIGATION

There is no requirement under this Agreement that Developer initiate or complete
development of the Project, or any portion thereof. There is also no requirement that
development be initiated or completed within any period of time or in any particular order,
subject to the requirement to complete applicable Community Benefits with each portion of the
Project started by Developer as set forth in Section 4.2. The development of the Project is
subject to numerous factors that are not within the control of Developer or the City, such as
availability of financing, interest rates, access to capital, and similar factors. Except as expressly
required by this Agreement, the City acknowledges that Developer may develop the Project in

such order and at such rate and times as Developer deems appropriate within the exercise of its
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sole and subjective business judgment. In Pardee Construction Co. v. City of Camarillo, 37
Cal.3d 465 (1984), the California Supreme Court ruled that the failure of the parties therein to
provide for the timing of development resulted in a later adopted initiative restricting the timing
of development and controlling the parties’ agreement. It is the intent of the Parties to avoid
such a result by acknowledging and providing for the timing of development of the Project in the
manner set forth herein. The City acknowledges that such a right is consistent with the intent,
purpose and understanding of the Parties to this Agreement, and that without such a right,
Developer’s development of the Project would be subject to the uncertainties sought to be
avoided by the Development Agreement Statute, Chapter 56 and this Agreement.
1. MUTUAL OBLIGATIONS

7.1 Notice of Completion, Revocation or Termination. Upon any early

revocation or termination of this Agreement (as to all or any part of the Project Site), the Parties
agree to execute a written statement acknowledging such revocation or termination, signed by
the appropriate agents of the City and Developer, and record such instrument in the Official
Records. In addition, upon Developer's request, when one or more Buildings have been
completed, and all of the Community Benefits tied to those specific Buildings have also been
completed, the City and Developer shall execute and record a notice of completion in the form
attached as Exhibit L for the applicable property on which the Buildings or other facilities or
improvements are located.

7.2 General Cooperation Agreement to Cooperate. The Parties agree to

cooperate with one another to expeditiously implement the Project in accordance with the
Approvals, any Subsequent Approvals and this Agreement, and to undertake and complete all

actions or proceedings reasonably necessary or appropriate to ensure that the objectives of this
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Agreement, the Approvals and any Subsequent Approvals are implemented. Except for ordinary
administrative costs of the City, nothing in this Agreement obligates the City to spend any sums
of money or incur any costs other than City Costs or costs that Developer must reimburse
through the payment of permitted Processing Fees. The Parties agree that the Planning
Department (or such other department to whom the obligation is delegated by the Director of the
Planning Department after notice to Developer) will act as the City's lead agency to facilitate
coordinated City review of applications for the Project. As such, Planning Department (or such
other department) staff will: (i) work with Developer to ensure that all such applications to the
City are technically sufficient and constitute complete applications and (ii) interface with City
staff responsible for reviewing any application under this Agreement to facilitate an orderly,
efficient approval process that avoids delay and redundancies.

7.2.1 Specific Actions by the City. The City actions and proceedings

subject to this Agreement shall be through the Planning Department, as well as affected City
Agencies (and when required by applicable Law, the Board of Supervisors), and shall include
instituting and completing proceedings for temporary or permanent closing or occupancy,
widening, modifying (including changes from vehicular to pedestrian use) or changing the
grades of streets, alleys, sidewalks, and other rights-of-way, and other necessary modifications of
the streets, the street layout, and other public or private rights-of-way in or near the Project Site,
including streetscape improvements, encroachment permits, improvement permits, and any
requirement to abandon, remove, and relocate public utilities (and, when applicable, City
utilities) within the public rights-of-way as identified in the Approvals and Subsequent

Approvals. Except as set forth in Section 9.4.4, City Agencies shall process with due diligence
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all submissions and applications by Developer on all permits, approvals, construction or
occupancy permits for the Project subject to the acceptance of the same as complete.

7.3 Non-City Approvals Cooperation to Obtain Permits. The Parties

acknowledge that certain portions of the Project may require the approval of Federal, State, and
local governmental agencies that are independent of the City and not a Party to this Agreement
("Non-City Agencies"). The City will reasonably cooperate with reasonable requests by
Developer in connection with Developer's efforts to obtain permits, agreements, or entitlements
from Non-City Agencies as may be necessary or desirable for the development, operation and
use of the Project (each, a "Non-City Approval”). The City's commitment to Developer under
this Agreement is subject to the following conditions:

@ Throughout the permit process for any Non-City Approval,
Developer shall consult and coordinate with each affected City Agency in Developer's efforts to
obtain the permits, agreements, or entitlements, and each such City Agency shall cooperate
reasonably with Developer in Developer's efforts to obtain the same.

(b) Developer shall not agree to conditions or restrictions in
any Non-City Approval that could create: (1) any obligations on the part of any City Agency,
unless the City Agency agrees in writing, following the receipt of any necessary governmental
approvals, to assume such obligations; or (2) any restrictions on City property, unless in each
instance the City, including each affected City Agency, has previously approved in its sole
discretion the conditions or restrictions in writing following the receipt of any necessary
governmental approvals.

(c) The City shall have no duty to cooperate with public

utilities and communication service providers to the extent that the cooperation efforts requested

40



DRAFT 8/27/15

by Developer are materially in excess of the City's typical efforts in connection with other major
development and construction projects in the City.

7.3.1 Costs. Developer shall bear all costs associated with applying for
and obtaining any necessary Non-City Approval. Developer, at no cost to the City, shall be
solely responsible for complying with any Non-City Approval and any and all conditions or
restrictions imposed as part of a Non-City Approval. Developer shall pay or otherwise discharge
any fines, penalties, or corrective actions imposed as a result of Developer's failure to comply
with any Non-City Approval.

7.4 Cooperation in the Event of Third-Party Challenge. In the event any

administrative, legal or equitable action or proceeding is instituted by any party other than the
City or Developer challenging the validity or performance of any provision of this Agreement,
the Project, the Approvals or Subsequent Approvals, the adoption or certification of the FEIR or
other actions taken pursuant to CEQA, or other approvals under Laws relating to the Project, any
action taken by the City or Developer in furtherance of this Agreement, or any combination
thereof relating to the Project or any portion thereof ("Third-Party Challenge™), the Parties
shall cooperate in defending against such challenge. The City shall promptly notify Developer
of any Third-Party Challenge instituted against the City.

7.4.1 Developer shall assist and cooperate with the City at Developer's
own expense in connection with any Third-Party Challenge. The City Attorney's Office may use
its own legal staff or outside counsel in connection with defense of the Third-Party Challenge, at
the City Attorney's sole discretion. Developer shall reimburse the City for its actual costs in
defense of the action or proceeding, including but not limited to the time and expenses of the

City Attorney's Office (at the non-discounted rates then charged by the City Attorney's Office)
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and any consultants; provided, however, Developer shall have the right to monthly invoices for
all such costs.

7.4.2 To the extent that any such action or proceeding challenges or a
judgment is entered limiting Developer's right to proceed with the Project or any material portion
thereof under this Agreement (whether the Project commenced or not), including the City's
actions taken pursuant to CEQA, Developer may elect to terminate this Agreement. Upon any
such termination (or, upon the entry of a judgment terminating this Agreement, if earlier), the
City and Developer shall jointly seek to have the Third-Party Challenge dismissed and
Developer shall have no obligation to reimburse City defense costs that are incurred after the
dismissal.

7.4.3 The filing of any Third Party Challenge shall not delay or stop the
development, processing or construction of the Project or the issuance of Subsequent Approvals
unless the third party obtains a court order preventing the activity.

7.5 Permits to Enter City Property. Subject to the rights of any third party, the

rights of the public and the City's reasonable agreement on the scope of the proposed work and
insurance and security requirements, each City Agency with jurisdiction shall grant permits to
enter City-owned property on the City's standard form permit, including, without limitation,
provisions regarding release, waivers and indemnification in keeping with the City’s standard
practices, so long as the same is consistent with Applicable Law, and otherwise on commercially
reasonable terms, in order to permit Developer to enter City-owned property as necessary to
construct the Project or comply with or implement the Approvals or other requirements in this

Agreement.
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7.6 Good Faith and Fair Dealing. The Parties shall cooperate with each other

and act in good faith in complying with the provisions of this Agreement and implementing the
Approvals and any Subsequent Approvals. In their course of performance under this Agreement,
the Parties shall cooperate and shall undertake such actions as may be reasonably necessary to
implement the Project as contemplated by this Agreement, including such actions as may be
necessary to satisfy or effectuate any applicable conditions precedent to the performance of the
Community Benefits.

Upon Developer’s request, the City agrees to use reasonable good faith efforts to assist
Developer in applying for and obtaining authorization to utilize for the M-2 Building and, to the
extent available, for any on-site BMR units: (i) multi-family tax-exempt or taxable bond
financing; (ii) housing tax credits; (iii) grants, subsidies, and residual receipt loans from public
entities other than the City; and (iv) any other method of low-cost financing that may be
available or become available, as contemplated in the Approvals and as set forth in this Housing
Program. All costs incurred by the City in such efforts shall be City Costs.

7.7 Other Necessary Acts. Each Party shall use good faith efforts to take such

further actions as may be reasonably necessary to carry out this Agreement, the Approvals and
any Subsequent Approvals, in accordance with the terms of this Agreement (and subject to all
applicable Laws) in order to provide and secure to each Party the full and complete enjoyment of
its rights and privileges hereunder.

7.8 Dempster Building. Subject to Section 4.2(a), Developer shall transfer the

Dempster Building in accordance with the provisions of Section 3.2.2, provided, however, if the
transfer of the Dempster Building to CAST or another nonprofit is not completed before issuance

of a certificate of occupancy for Building N-1 or H-1, whichever occurs first, despite
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Developer’s good faith efforts to do so; then, the City shall either (1) extend the period for the
transfer of the Dempster Building and waive such transfer as a condition of the issuance of a
certificate of occupancy for Building N-1 or H-1, as applicable, or (2) accept the transfer of the
fee interest in the Dempster Building and assume the transferor's obligations under the Dempster
MOU with respect thereto and the condition shall be deemed satisfied. If CAST fails to close
escrow when required under the Dempster MOU for any reason other than a Developer default,
the City and Developer shall promptly and in good faith meet and confer and select a substitute
nonprofit organization to receive the donation of the Dempster Building and the applicable
portion of the Public Art Fee to be used for renovation or operation of the Dempster Building. If
the City and Developer are not able to reach agreement on a substitute nonprofit arts
organization within ninety (90) days, the City shall have the right to designate a substitute
nonprofit organization or to accept the donation of the Dempster Building itself upon the same
basis and conditions provided in the Dempster MOU. Upon Developer’s transfer to CAST or
another nonprofit as set forth in this Section 7.8, or upon the City’s election not to take title to
the Dempster Building (which election must occur within one hundred twenty (120) days after
satisfaction of all conditions to transfer and Developer’s offer of the Dempster Building to the
City as set forth above), Developer and the City shall have no further obligation under this

Agreement for the transfer of the Dempster Building and the provisions of Section 4.1.1(e) shall

be deemed satisfied.

8. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE

8.1 Annual Review. Pursuant to Section 65865.1 of the Development
Agreement Statute and Section 56.17 of the Administrative Code (as of the Effective Date), at

the beginning of the second week of each January following final adoption of this Agreement
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and for so long as the Agreement is in effect (the "Annual Review Date"), the Planning Director
shall commence a review to ascertain whether Developer has, in good faith, complied with the
Agreement. The failure to commence such review in January shall not waive the Planning
Director's right to do so later in the calendar year; provided, however, that such review shall be
deferred to the following January if not commenced on or before August 1st. The Planning
Director may elect to forego an annual review if no significant construction work occurred on the
Project Site during that year, or if such review is otherwise not deemed necessary.

8.2 Review Procedure. In conducting the required initial and annual reviews

of Developer's compliance with this Agreement, the Planning Director shall follow the process
set forth in this Section 8.2.

8.2.1 Required Information from Developer. Upon request by the

Planning Director, but not more than sixty (60) nor less than forty-five (45) days before the
Annual Review Date, Developer shall provide a letter to the Planning Director explaining, with
appropriate backup documentation, Developer’s compliance with this Agreement, including, but
not limited to, compliance with the requirements regarding Community Benefits. The burden of
proof, by substantial evidence, of compliance is upon Developer. The Planning Director shall
post a copy of Developer’s submittals on the Planning Department’s website.

8.2.2 City Report. Within sixty (60) days after Developer submits such
letter, the Planning Director shall review the information submitted by Developer and all other
available evidence regarding Developer's compliance with this Agreement, and shall consult
with applicable City Agencies as appropriate. All such available evidence including final staff
reports shall, upon receipt by the City, be made available as soon as possible to Developer. The

Planning Director shall notify Developer in writing whether Developer has complied with the
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terms of this Agreement (the “City Report”), and post the City Report on the Planning
Department’s website. If the Planning Director finds Developer not in compliance with this
Agreement, then the City may pursue available rights and remedies in accordance with this
Agreement and Chapter 56. The City's failure to initiate or to timely complete the annual review
shall not be a default and shall not be deemed to be a waiver of the right to do so at a later date.
All costs incurred by the City under this Section shall be included in the City Costs.

8.2.3 Effect on Transferees. If Developer has effected a Transfer so that

its interest in the Project Site has been divided between Developer and/or Transferees, then the
annual review hereunder shall be conducted separately with respect to Developer and each
Transferee, and if appealed, the Planning Commission and Board of Supervisors shall make its
determinations and take its action separately with respect to Developer and each Transferee, as
applicable, pursuant to Administrative Code Chapter 56. If the Board of Supervisors terminates,
modifies or takes such other actions as may be specified in Administrative Code Chapter 56 and
this Agreement in connection with a determination that Developer or a Transferee has not
complied with the terms and conditions of this Agreement, such action by the Planning Director,
Planning Commission, or Board of Supervisors shall be effective only as to the Party to whom
the determination is made and the portions of the Project Site in which such Party has an interest.

8.2.4 Default. The rights and powers of the City under this Section 8.2
are in addition to, and shall not limit, the rights of the City to terminate or take other action under

this Agreement on account of the commission by Developer of an Event of Default.
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9. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES

9.1 Enforcement. The only Parties to this Agreement are the City and

Developer (and any successors and Transferees). This Agreement is not intended, and shall not
be construed, to benefit or be enforceable by any other person or entity whatsoever.

9.2 Meet and Confer Process. Before sending a notice of default in

accordance with Section 9.3, the Party which may assert that the other Party has failed to
perform or fulfill its obligations under this Agreement shall first attempt to meet and confer with
the other Party to discuss the alleged failure and shall permit such Party a reasonable period, but
not less than ten (10) days, to respond to or cure such alleged failure; provided, however, the
meet and confer process shall not be required (i) for any failure to pay amounts due and owing
under this Agreement, or (ii) if a delay in sending a notice pursuant to Section 9.3 would impair,
prejudice or otherwise adversely affect a Party or its rights under this Agreement. The Party
asserting such failure shall request that such meeting and conference occur within three (3)
business days following the request and if, despite the good faith efforts of the requesting Party,
such meeting has not occurred within seven (7) business days of such request, such Party shall be
deemed to have satisfied the requirements of this Section and may proceed in accordance with
the issuance of a notice of default under Section 9.3.

9.3 Default. The following shall constitute a "Default" under this Agreement:
(i) the failure to make any payment within sixty (60) days following notice that such payment
was not made when due and demand for compliance; and (ii) the failure to perform or fulfill any
other material term, provision, obligation, or covenant of this Agreement and the continuation of
such failure for a period of sixty (60) days following notice and demand for compliance.

Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be
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completed within sixty (60) days, then it shall not be considered a Default if a cure is
commenced within said 60-day period and diligently prosecuted to completion thereafter. Any
notice of default given by a Party shall specify the nature of the alleged failure and, where
appropriate, the manner in which said failure satisfactorily may be cured (if at all).
Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or
transfers some but not all of the Project and there is more than one Party that assumes obligations
of "Developer" under this Agreement, there shall be no cross-default between the separate
Parties that assumed Developer obligations. Accordingly, if a Transferee Defaults, it shall not be
a Default by any other Transferee or Party that owns a different portion of the Project Site.
9.4 Remedies.

9.4.1 Specific Performance. Subject to, and as limited by, the provisions

of Section 9.4.3, 9.4.4 and 9.4.5, in the event of a Default the remedies available to a Party shall

include specific performance of this Agreement in addition to any other remedy available at law
or in equity.

9.4.2 Termination. Subject to the limitation set forth in Section 9.4.4, in
the event of a Default, the non-defaulting Party may elect to terminate this Agreement by
sending a notice of termination to the other Party, which notice of termination shall state the
Default. This Agreement will be considered terminated effective upon the date set forth in the
notice of termination, which shall in no event be earlier than sixty (60) days following delivery

of the notice.

9.4.3 Limited Damages. The Parties have determined that except as set
forth in this Section 9.4.3, (i) monetary damages are generally inappropriate, (ii) it would be

extremely difficult and impractical to fix or determine the actual damages suffered by a Party as
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a result of a Default hereunder, and (iii) equitable remedies and remedies at law not including
damages but including specific performance and termination are particularly appropriate
remedies for enforcement of this Agreement. Consequently, Developer agrees that the City shall
not be liable to Developer for damages under this Agreement, and the City agrees that Developer
shall not be liable to the City for damages under this Agreement, and each covenants not to sue
the other for or claim any damages under this Agreement and expressly waives its right to
recover damages under this Agreement, except as follows: (1) either Party shall have the right to
recover actual damages only (and not consequential, punitive or special damages, each of which
is hereby expressly waived) for a Party's failure to pay sums to the other Party as and when due
under this Agreement, (2) the City shall have the right to recover actual damages for Developer's
failure to make any payment due under any indemnity in this Agreement, (3) for any Community
Benefit for which specific performance is determined by a court of competent jurisdiction not to
be an available remedy (and the attached Exhibit does not include a liquidated damages remedy),
except if and to the extent directly or indirectly resulting from action or inaction by or on behalf
of City or any City Agencies, the City shall have the right to monetary damages according to
proof against Developer equal to the costs that would have been incurred by Developer to
complete the Community Benefit, (4) either Party shall have the right to recover reasonable
attorneys' fees and costs as set forth in Section 9.6, and (5) the City shall have the right to
administrative penalties or liquidated damages if and only to the extent expressly stated in an
Exhibit or in Applicable Laws. For purposes of the foregoing, "actual damages” means the
actual amount of the sum due and owing under this Agreement, with interest as provided by
Law, together with such judgment collection activities as may be ordered by the judgment, and

no additional sums.
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9.4.4 City Processing/Certificates of Occupancy. The City shall not be

required to process any requests for approval or take other actions under this Agreement during
any period in which payments from Developer are past due. The City shall have the right to
withhold a final certificate of occupancy for a Building until all of the Community Benefits tied
to that Building have been completed. Subject to the conditions as to offsite obligations in
Exhibit G, for a Building to be deemed completed Developer shall have completed all of the
streetscape and open space improvements described in Exhibit B for that Building; provided, if
the City issues a final certificate of occupancy before such items are completed, then Developer
shall promptly complete such items following issuance.

9.5 Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist

upon the strict or timely performance of any of the provisions of this Agreement by the other
Party, irrespective of the length of time for which such failure continues, shall not constitute a
waiver of such Party's right to demand strict compliance by such other Party in the future. No
waiver by a Party of any condition or failure of performance, including a Default, shall be
effective or binding upon such Party unless made in writing by such Party, and no such waiver
shall be implied from any omission by a Party to take any action with respect to such failure. No
express written waiver shall affect any other condition, action or inaction, or cover any other
period of time, other than any condition, action or inaction and/or period of time specified in
such express waiver. One or more written waivers under any provision of this Agreement shall
not be deemed to be a waiver of any subsequent condition, action or inaction, and the
performance of the same or any other term or provision contained in this Agreement. Nothing in

this Agreement shall limit or waive any other right or remedy available to a Party to seek
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injunctive relief or other expedited judicial and/or administrative relief to prevent irreparable
harm.

9.6 Attorneys' Fees. Should legal action be brought by either Party against the

other for a Default under this Agreement or to enforce any provision herein, the prevailing Party
in such action shall be entitled to recover its reasonable attorneys' fees and costs. For purposes
of this Agreement, "reasonable attorneys' fees and costs” means the reasonable fees and
expenses of counsel to the Party, which may include printing, duplicating and other expenses, air
freight charges, hiring of experts and consultants, and fees billed for law clerks, paralegals,
librarians and others not admitted to the bar but performing services under the supervision of an
attorney. The term "reasonable attorneys' fees and costs" shall also include, without
limitation, all such reasonable fees and expenses incurred with respect to appeals, mediation,
arbitrations, and bankruptcy proceedings, and whether or not any action is brought with respect
to the matter for which such fees and costs were incurred. For the purposes of this Agreement,
the reasonable fees of attorneys of City Attorney's Office shall be based on the fees regularly
charged by private attorneys with the equivalent number of years of experience in the subject
matter area of the Law for which the City Attorney's Office's services were rendered who
practice in the City of San Francisco in law firms with approximately the same number of
attorneys as employed by the Office of the City Attorney.
10. FINANCING; RIGHTS OF MORTGAGEES.

10.10Owner's Right to Mortgage. Nothing in this Agreement limits the right of

Developer to mortgage or otherwise encumber all or any portion of the Project Site for the
benefit of any Mortgagee as security for one or more loans. Developer represents that there are

no Mortgages on the Project Site as of the Effective Date.
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10.2Mortgagee Not Obligated to Construct. Notwithstanding any of the

provisions of this Agreement, including, but not limited to, those which are or are intended to be
covenants running with the land, a Mortgagee, including any Mortgagee who obtains title to the
Project Site or any part thereof as a result of foreclosure proceedings, or conveyance or other
action in lieu thereof, or other remedial action, shall in no way be obligated by the provisions of
this Agreement to construct or complete the Project or any part thereof or to guarantee such
construction or completion. The foregoing provisions shall not be applicable to any party who,
after a foreclosure, conveyance or other action in lieu thereof, or other remedial action, obtains
title to some or all of the Project Site from or through the Mortgagee, or any other purchaser at a
foreclosure sale other than the Mortgagee itself, on which certain Community Benefits must be
completed as set forth in Section 4.2. Nothing in this Section or any other Section or provision
of this Agreement shall be deemed or construed to permit or authorize any Mortgagee or any
other person or entity to devote the Project Site or any part thereof to any uses other than uses
consistent with this Agreement and the Approvals, and nothing in this Section shall be deemed to
give any Mortgagee or any other person or entity the right to construct any improvements under
this Agreement (other than as needed to conserve or protect improvements or construction
already made) unless or until such person or entity assumes Developer’s obligations under this
Agreement.

10.3Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.

Whenever the City shall deliver any notice or demand to the Developer with respect to any
breach or default by the Developer in its obligations under this Agreement, the City shall at the
same time forward a copy of such notice or demand to each Mortgagee having a Mortgage on the

real property which is the subject of the breach or default who has previously made a written
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request to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in
such notice. In addition, if such breach or default remains uncured for the period permitted with
respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such
breach or default to each such Mortgagee at such applicable address. A delay or failure by the
City to provide such notice required by this Section shall extend for the number of days until
notice is given, the time allowed to the Mortgagee for cure. In accordance with Section 2924 of
the California Civil Code, the City requests that a copy of any notice of default and a copy of any
notice of sale under any Mortgage be mailed to the City at the address for notices under this
Agreement.

10.4 Mortgagee's Option to Cure Defaults. After receiving any notice of failure

to cure referred to in Section 10.3, each Mortgagee shall have the right, at its option, to
commence within the same period as the Developer to remedy or cause to be remedied any event
of default, plus an additional period of: (a) thirty (30) days to cure a monetary event of default;
and (b) sixty (60) days to cure a non-monetary event of default which is susceptible of cure by
the Mortgagee without obtaining title to the applicable property. If an event of default is not
cured within the applicable cure period, the City nonetheless shall refrain from exercising any of
its remedies with respect to the event of default if, within the Mortgagee's applicable cure period:
(i) the Mortgagee notifies the City that it intends to proceed with due diligence to foreclose the
Mortgage or otherwise obtain title to the subject property; and (ii) the Mortgagee commences
foreclosure proceedings within sixty (60) days after giving such notice, and thereafter diligently
pursues such foreclosure to completion; and (iii) after obtaining title, the Mortgagee diligently
proceeds to cure those events of default: (A) which are required to be cured by the Mortgagee

and are susceptible of cure by the Mortgagee, and (B) of which the Mortgagee has been given
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notice by the City. Any such Mortgagee or Transferee of a Mortgagee who shall properly
complete the improvements relating to the Project Site or applicable part thereof shall be entitled,
upon written request made to the Agency, to a Certificate of Completion.

10.5Mortgagee's Obligations with Respect to the Property. Notwithstanding

anything to the contrary in this Agreement, no Mortgagee shall have any obligations or other
liabilities under this Agreement unless and until it acquires title by any method to all or some
portion of the Project Site (referred to hereafter as "Foreclosed Property"). A Mortgagee that
acquires title by foreclosure to any Foreclosed Property shall take title subject to all of the terms
and conditions of this Agreement, to the extent applicable to the Foreclosed Property, including
any claims for payment or performance of obligations which are due as a condition to enjoying
the benefits of this Agreement. Upon the occurrence and continuation of an uncured default by a
Mortgagee or Transferee in the performance of any of the obligations to be performed by such
Mortgagee or Transferee pursuant to this Agreement, the City shall be afforded all its remedies
for such uncured default as provided in this Agreement.

10.6 No Impairment of Mortgage. No default by the Developer under this

Agreement shall invalidate or defeat the lien of any Mortgagee. Neither a breach of any
obligation secured by any Mortgage or other lien against the mortgaged interest nor a foreclosure
under any Mortgage or other lien, shall defeat, diminish, render invalid or unenforceable or
otherwise impair the Developer's rights or obligations or constitute a default under this
Agreement.

10.7 Cured Defaults. Upon the curing of any event of default by Mortgagee

within the time provided in this Article 10 the City's right to pursue any remedies with respect to

the cured event of default shall terminate.
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11. AMENDMENT; TERMINATION; EXTENSION OF TERM

11.1 Amendment or Termination. This Agreement may only be amended with

the mutual written consent of the City and Developer, provided following a Transfer, the City
and Developer or any Transferee may amend this Agreement as it affects Developer or the
Transferee and the portion of the Project Site owned by Developer or the Transferee without
affecting other portions of the Project Site or other Transferees. Other than upon the expiration

of the Term and except as provided in Sections 2.2, 5.6.4, 7.4.3, 9.4.2 and 11.2, this Agreement

may only be terminated with the mutual written consent of the Parties. Any amendment to this
Agreement that does not constitute a Material Change may be agreed to by the Planning Director
(and, to the extent it affects any rights or obligations of a City department, with the approval of
that City Department). Any amendment that is a Material Change will require the approval of
the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent
it affects any rights or obligations of a City department, after consultation with that City
department).

11.2Early Termination Rights. Developer shall, upon thirty (30) days prior

notice to the City, have the right, in its sole and absolute discretion, to terminate this Agreement
in its entirety at any time if Developer does not Commence Construction on any part of the
Project Site by the date which is five (5) years following the Effective Date. Thereafter, the City
shall, upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute
discretion, to terminate this Agreement if the Developer has not Commenced Construction;
provided Developer can prevent any such termination by the City by providing to the City notice,
within the above sixty (60) day period, of Developer’s intent to start construction and the

Developer thereafter Commences Construction within one hundred twenty (120) days following
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delivery of Developer’s notice to the City, or, if unable to actually Commence Construction
within said time period, demonstrates reasonable, good faith and continuing efforts to
Commence Construction, such as by pursuing all necessary Subsequent Approvals, and
thereafter promptly Commences Construction upon receipt of the Subsequent Approvals. Any
termination under this Section 11.2 shall result in the termination of the entirety of this
Agreement affecting all of the Project Site, and any Transferee shall assume the risk of a
termination of this Agreement by Developer or the City under this Section 11.2.

11.3Termination and Vesting. Any termination under this Agreement shall

concurrently effect a termination of the Approvals with respect to the terminated portion of the
Project Site, except as to any Approval pertaining to a Building that has Commenced
Construction in reliance thereon. In the event of any termination of this Agreement by
Developer resulting from a Default by the City and except to the extent prevented by such City
Default, Developer's obligation to complete the applicable Community Benefits shall continue as
to the Building which has Commenced Construction and all relevant and applicable provisions of
this Agreement shall be deemed to be in effect as such provisions are reasonably necessary in the
construction, interpretation or enforcement to this Agreement as to any such surviving
obligations. The City's and Developer's rights and obligations under this Section 11.3 shall
survive the termination of this Agreement.

11.4 Amendment Exemptions. No issuance of a Subsequent Approval, or

amendment of an Approval or Subsequent Approval, shall by itself require an amendment to this
Agreement. And no change to the Project that is permitted under the 5M SUD shall by itself
require an amendment to this Agreement. Upon issuance or approval, any such matter shall be

deemed to be incorporated automatically into the Project and vested under this Agreement
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(subject to any conditions set forth in the amendment or Subsequent Approval). Notwithstanding
the foregoing, if there is any direct conflict between the terms of this Agreement and a
Subsequent Approval, or between this Agreement and any amendment to an Approval or
Subsequent Approval, then the Parties shall concurrently amend this Agreement (subject to all
necessary approvals in accordance with this Agreement) in order to ensure the terms of this
Agreement are consistent with the proposed Subsequent Approval or the proposed amendment to
an Approval or Subsequent Approval. The Planning Department and the Planning Commission,
as applicable, shall have the right to approve changes to the Project as described in the Exhibits
in keeping with its customary practices and the 5M SUD, and any such changes shall not be
deemed to conflict with or require an amendment to this Agreement or the Approvals so long as
they do not constitute a Material Change. If the Parties fail to amend this Agreement as set forth
above when required, however, then the terms of this Agreement shall prevail over any
Subsequent Approval or any amendment to an Approval or Subsequent Approval that conflicts
with this Agreement.

11.5Extension Due to Legal Action or Referendum; Excusable Delay.

11.5.1 Litigation and Referendum Extension. If any litigation is filed

challenging this Agreement or an Approval having the direct or indirect effect of delaying this
Agreement or any Approval (including but not limited to any CEQA determinations), including
any challenge to the validity of this Agreement or any of its provisions, or if this Agreement or
an Approval is suspended pending the outcome of an electoral vote on a referendum, then the
Term of this Agreement and any Approval shall be extended for the number of days equal to the
period starting from the commencement of the litigation or the suspension (or as to Approvals,

the date of the initial grant of such Approval) to the end of such litigation or suspension (a
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“Litigation Extension”). The Parties shall document the start and end of a Litigation Extension
in writing within thirty (30) days from the applicable dates.

11.5.2 "Excusable Delay" means the occurrence of an event beyond a
Party’s reasonable control which causes such Party's performance of an obligation to be delayed,
interrupted or prevented, including, but not limited to: changes in Federal or State Laws; strikes
or the substantial interruption of work because of labor disputes; inability to obtain materials;
freight embargoes; civil commotion, war or acts of terrorism; inclement weather, fire, floods,
earthquakes or other acts of God; epidemics or quarantine restrictions; litigation; unforeseen site
conditions (including archaeological resources or the presence of hazardous materials); or the
failure of any governmental agency, public utility or communication service provider to issue a
permit, authorization, consent or approval required to permit construction within the standard or
customary time period for such issuing authority following Developer's submittal of a complete
application for such permit, authorization, consent or approval, together with any required
materials. Excusable Delay shall not include delays resulting from failure to obtain financing or
have adequate funds, changes in market conditions, or the rejection of permit, authorization or
approval requests based upon Developer's failure to satisfy the substantive requirements for the
permit, authorization or approval request. In the event of Excusable Delay, the Parties agree that
(i) the time periods for performance of the delayed Party's obligations impacted by the Excusable
Delay shall be strictly limited to the period of such delay, interruption or prevention and the
delayed Party shall, to the extent commercially reasonable, act diligently and in good faith to
remove the cause of the Excusable Delay or otherwise complete the delayed obligation, and (ii)
following the Excusable Delay, a Party shall have all rights and remedies available under this

Agreement, if the obligation is not completed within the time period as extended by the
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Excusable Delay. If an event which may lead to an Excusable Delay occurs, the delayed Party
shall notify the other Party in writing of such occurrence as soon as possible after becoming
aware that such event may result in an Excusable Delay, and the manner in which such
occurrence is likely to substantially interfere with the ability of the delayed Party to perform
under this Agreement.

12. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE

12.1Permitted Transfer of this Agreement. At any time, Developer shall have

the right to convey, assign or transfer all or any part of its right, title and interest in and to all or
part of the Project Site (a “Transfer”) without the City's consent, provided that it also transfers
to such party (the “Transferee”) all of its interest, rights or obligations under this Agreement
with respect to such portions of the Project Site (the "Transferred Property"). Developer shall
not, by Transfer, separate a portion of the Project Site from the Community Benefits tied to that
portion of the Project Site, as described in this Agreement, without the prior written consent of
the Planning Director. If Developer Transfers one or more parcels such that there are separate
fee owners within the Project Site, the obligation to perform and complete the applicable
Community Benefits and other improvements associated with a Building; shall be the sole
responsibility of the applicable Transferee (i.e., the person or entity that owns the legal parcel on
which the Building is located). Notwithstanding the foregoing (i) off-site improvements
associated with the Dempster Building may be retained by Developer, and (ii) any ongoing
obligations (such as open space operation and maintenance) may be transferred to a residential,
commercial or Project Site-wide management association ("CMA"), provided such CMA reflects
commercially reasonable requirements and standards generally applicable to similar

developments and has the financial capacity and ability to perform the obligations so transferred.
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12.2 Notice of Transfer. Developer shall provide not less than ten (10) days'

notice to the City before any proposed Transfer of its interests, rights and obligations under this
Agreement, together with a copy of the assignment and assumption agreement for that parcel
(each, an “Assignment and Assumption Agreement”) with a legal description of the parcel.
Each Assignment and Assumption Agreement shall be in recordable form, in substantially the
form attached as Exhibit K (including the indemnifications, the agreement and covenant not to
challenge the enforceability of this Agreement, and not to sue the City for disputes between
Developer and any Transferee) and any material changes to the attached form will be subject to
the review and approval of the Director of Planning not to be unreasonably withheld or delayed.
Notwithstanding the foregoing any Transfer of Community Benefit obligations to a CMA as set

forth in Section 12.1 shall not require the transfer of land to the CMA.

12.3Release of Liability. Upon recordation of an approved Assignment and
Assumption Agreement, Developer shall be released from any prospective liability or obligation
under this Agreement related to the Transferred Property as specified in the Assignment and
Assumption Agreement, and the Transferee shall be deemed to be "Developer” under this
Agreement with all rights and obligations related thereto, with respect to such Transferred
Property. Notwithstanding anything to the contrary contained in this Agreement, if a Transferee
Defaults under this Agreement, such Default shall not constitute a default by Developer or any
other Transferee with respect to any other portion of the Project Site and shall not entitle the City
to terminate or modify this Agreement with respect to such other portion of the Project Site,
except as otherwise provided herein. Additionally, the annual review provided by Section 8 shall
be conducted separately as to Developer and each Transferee and only as to those obligations

that Developer or such Transferee has under this Agreement.
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12.4Responsibility for Performance. The City is entitled to enforce each and

every such obligation assumed by each Transferee directly against the Transferee as if the
Transferee were an original signatory to this Agreement with respect to such obligation.
Accordingly, in any action by the City against a Transferee to enforce an obligation assumed by
the Transferee, the Transferee shall not assert as a defense against the City's enforcement of
performance of such obligation that such obligation (i) is attributable to Developer's breach of
any duty or obligation to the Transferee arising out of the Transfer or the Assignment and
Assumption Agreement or any other agreement or transaction between Developer and the
Transferee, or (ii) relates to the period before the Transfer. The foregoing notwithstanding, the
Parties acknowledge and agree that a failure to complete a Mitigation Measure may, if not
completed, delay or prevent a different party’s ability to start or complete a specific Building or
improvement under this Agreement if and to the extent the completion of the Mitigation Measure
is a condition to the other party's right to proceed as specifically described in the Mitigation
Measure, and Developer and all Transferees assume this risk.  Accordingly, in some
circumstances the City may withhold Subsequent Approvals based upon the acts or omissions of

a different party.

12.5 Constructive Notice. Every person or entity who now or hereafter owns or
acquires any right, title or interest in or to any portion of the Project Site is, and shall be,
constructively deemed to have consented to every provision contained herein, whether or not any
reference to this Agreement is contained in the instrument by which such person acquired an
interest in the Project Site. Every person or entity who now or hereafter owns or acquires any
right, title or interest in or to any portion of the Project Site and undertakes any development

activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed
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to, and is obligated by all of the terms and conditions of this Agreement, whether or not any
reference to this Agreement is contained in the instrument by which such person acquired an
interest in the Project Site.

12.6Rights of Developer. The provisions in this Section 12 shall not be

deemed to prohibit or otherwise restrict Developer from (i) granting easements or licenses to
facilitate development of the Project Site, (ii) encumbering the Project Site or any portion of the
improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in
portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership
agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of the
Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action

in connection with a Mortgage.

12.7 Transfers to REITs and UPREITs. The Parties recognize that there are no
limitations on transfer of constituent membership interests in Developer. Nevertheless, in the
interests of clarity the Parties agree that reapportionments and transfers by Forest City
Enterprises, Inc. or any of its direct or indirect subsidiaries or affiliates (“FCE”) of beneficial
interests in Developer shall be permitted without prior notice to or review or consent from City,
notwithstanding any provisions in this Article 12, so long as such reapportionments or transfers
are to (1) affiliates or wholly-owned subsidiaries of FCE, or (2) any real estate investment trust
sponsored by FCE or any successor, by operation of law or otherwise (a "REIT"), and/or any
umbrella limited partnership related to any such REIT and in which the REIT has an ownership
interest (an "UPREIT"), or any entity that is an affiliate of either the UPREIT or the REIT. In
no event or circumstance shall any City consent or approval be required with respect to the

trading or issuance of shares or other securities of FCE or a REIT or UPREIT in the public or
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private markets or where such Transfers are a part of a merger, consolidation or sale of all or
substantially all of the assets or stock of FCE, a REIT, an UPREIT or any of their respective
affiliates. The provisions of this Section 12.7 shall similarly apply to permit the transfer of any
other constituent member interest in Developer. Reapportionments or transfers of membership
interests under this Section 12.7 shall not require an Assignment and Assumption Agreement,
and the rights and obligations Developer (or Transferee) and the City under this Agreement shall
not be affected in any way by such reapportionment or transfer.
13. DEVELOPER REPRESENTATIONS AND WARRANTIES

13.1Interest of Developer; Due Organization and Standing. Developer

represents that it is the legal or beneficial owner of the Project Site, with authority to enter into
this Agreement on behalf of all fee owners of the Project Site. Developer is a Delaware limited
liability company, duly organized and validly existing and in good standing under the Laws of
the State of Delaware. Developer has all requisite power to own its property and authority to
conduct its business as presently conducted. Developer represents and warrants that there is no
existing lien or encumbrance recorded against the Project Site that, upon foreclosure or the
exercise of remedies, would permit the beneficiary of the lien or encumbrance to eliminate or
wipe out the obligations set forth in this Agreement that run with applicable land.

13.2No Inability to Perform; Valid Execution. Developer represents and

warrants that it is not a party to any other agreement that would conflict with Developer's
obligations under this Agreement and it has no knowledge of any inability to perform its
obligations under this Agreement. The execution and delivery of this Agreement and the

agreements contemplated hereby by Developer have been duly and validly authorized by all
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necessary action. This Agreement will be a legal, valid and binding obligation of Developer,
enforceable against Developer in accordance with its terms.

13.3Conflict of Interest. Through its execution of this Agreement, Developer

acknowledges that it is familiar with the provisions of Section 15.103 of the City's Charter,
Article 1ll, Chapter 2 of the City's Campaign and Governmental Conduct Code, and
Section 87100 et seq. and Section 1090 et seq. of the California Government Code, and certifies
that it does not know of any facts which constitute a violation of said provisions and agrees that
it will immediately notify the City if it becomes aware of any such fact during the Term.

13.4 Notification of Limitations on Contributions. Through execution of this

Agreement, Developer acknowledges that it is familiar with Section 1.126 of City's Campaign
and Governmental Conduct Code, which prohibits any person who contracts with the City,
whenever such transaction would require approval by a City elective officer or the board on
which that City elective officer serves, from making any campaign contribution to the officer at
any time from the commencement of negotiations for the contract until three (3) months after the
date the contract is approved by the City elective officer or the board on which that City elective
officer serves. San Francisco Ethics Commission Regulation 1.126-1 provides that negotiations
are commenced when a prospective contractor first communicates with a City officer or
employee about the possibility of obtaining a specific contract. This communication may occur
in person, by telephone or in writing, and may be initiated by the prospective contractor or a City
officer or employee. Negotiations are completed when a contract is finalized and signed by the
City and the contractor. Negotiations are terminated when the City and/or the prospective

contractor end the negotiation process before a final decision is made to award the contract.
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13.50ther Documents. To the current, actual knowledge of Alexa Arena, after

reasonable inquiry, no document furnished by Developer to the City with its application for this
Agreement nor this Agreement contains any untrue statement of material fact or omits a material
fact necessary to make the statements contained therein, or herein, not misleading under the
circumstances under which any such statement shall have been made.

13.6 No Bankruptcy. Developer represents and warrants to the City that

Developer has neither filed nor is the subject of any filing of a petition under the federal
bankruptcy law or any federal or state insolvency laws or Laws for composition of indebtedness
or for the reorganization of debtors, and, to the best of Developer’s knowledge, no such filing is
threatened.

14. MISCELLANEOUS PROVISIONS

14.1Entire Agreement. This Agreement, including the preamble paragraph,

Recitals and Exhibits, and the agreements between the Parties specifically referenced in this
Agreement, constitutes the entire agreement between the Parties with respect to the subject
matter contained herein.

14.2 Incorporation of Exhibits. Except for the Approvals which are listed

solely for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein
and made a part hereof as if set forth in full. Each reference to an Exhibit in this Agreement
shall mean that Exhibit as it may be updated or amended from time to time in accordance with
the terms of this Agreement.

14.3Binding Covenants; Run With the Land. Pursuant to Section 65868 of the

Development Agreement Statute, from and after recordation of this Agreement, all of the

provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in
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this Agreement shall be binding upon the Parties and, subject to Section 12, their respective
heirs, successors (by merger, consolidation, or otherwise) and assigns, and all persons or entities
acquiring the Project Site, any lot, parcel or any portion thereof, or any interest therein, whether
by sale, operation of law, or in any manner whatsoever, and shall inure to the benefit of the
Parties and their respective heirs, successors (by merger, consolidation or otherwise) and assigns.
Subject to the provisions on Transfers set forth in Section 12, all provisions of this Agreement
shall be enforceable during the Term as equitable servitudes and constitute covenants and
benefits running with the land pursuant to applicable Law, including but not limited to California
Civil Code Section 1468.

14.4 Applicable Law and Venue. This Agreement has been executed and

delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of the
State of California. All rights and obligations of the Parties under this Agreement are to be
performed in the City and County of San Francisco, and the City and County of San Francisco
shall be the venue for any legal action or proceeding that may be brought, or arise out of, in
connection with or by reason of this Agreement.

14.5Construction of Agreement. The Parties have mutually negotiated the

terms and conditions of this Agreement and its terms and provisions have been reviewed and
revised by legal counsel for both the City and Developer. Accordingly, no presumption or rule
that ambiguities shall be construed against the drafting Party shall apply to the interpretation or
enforcement of this Agreement. Language in this Agreement shall be construed as a whole and
in accordance with its true meaning. The captions of the paragraphs and subparagraphs of this
Agreement are for convenience only and shall not be considered or referred to in resolving

questions of construction. Each reference in this Agreement to this Agreement or any of the
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Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to
time pursuant to the provisions of this Agreement, whether or not the particular reference refers
to such possible amendment. In the event of a conflict between the provisions of this Agreement
and Chapter 56, the provisions of this Agreement will govern and control.

14.6 Project Is a Private Undertaking; No Joint Venture or Partnership. The

development proposed to be undertaken by Developer on the Project Site is a private
development. The City has no interest in, responsibility for, or duty to third persons concerning
any of said improvements. Developer shall exercise full dominion and control over the Project
Site, subject only to the limitations and obligations of Developer contained in this Agreement.
14.6.1 Nothing contained in this Agreement, or in any document executed

in connection with this Agreement, shall be construed as creating a joint venture or partnership
between the City and Developer. Neither Party is acting as the agent of the other Party in any
respect hereunder. Developer is not a state or governmental actor with respect to any activity
conducted by Developer hereunder.

14.7Recordation.  Pursuant to the Development Agreement Statute and
Chapter 56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded
in the Official Records within ten (10) days after the Effective Date of this Agreement or any
amendment thereto, with costs to be borne by Developer.

14.8 Obligations Not Dischargeable in Bankruptcy. Developer's obligations

under this Agreement are not dischargeable in bankruptcy.
14.9Survival. Following expiration of the Term, this Agreement shall be
deemed terminated and of no further force and effect except for any provision which, by its

express terms, survive the expiration or termination of this Agreement.
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14.10 Signature in Counterparts. This Agreement may be executed in

duplicate counterpart originals, each of which is deemed to be an original, and all of which when
taken together shall constitute one and the same instrument.

14.11 Notices. Any notice or communication required or authorized by this
Agreement shall be in writing and may be delivered personally or by registered mail, return
receipt requested. Notice, whether given by personal delivery or registered mail, shall be
deemed to have been given and received upon the actual receipt by any of the addressees
designated below as the person to whom notices are to be sent. Either Party to this Agreement
may at any time, upon notice to the other Party, designate any other person or address in
substitution of the person and address to which such notice or communication shall be given.
Such notices or communications shall be given to the Parties at their addresses set forth below:

To City:

John Rahaim

Director of Planning

San Francisco Planning Department
1650 Mission Street, Suite 400

San Francisco, California 94102

with a copy to:

Dennis J. Herrera, Esq.

City Attorney

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102

Attn: Real Estate/Finance, 5M Project

To Developer:

5M Project, LLC

5 Third Street, Suite 200
San Francisco, CA 94103
Attn: Martin Cepkauskas
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with a copy to:

Forest City Residential Development
875 Howard Street, Suite 330

San Francisco, CA 94103

Attn: Alexa Arena

14.12 Limitations on Actions. Pursuant to Section 56.19 of the

Administrative Code, any decision of the Board of Supervisors made pursuant to Chapter 56
shall be final. Any court action or proceeding to attack, review, set aside, void, or annul any
final decision or determination by the Board of Supervisors shall be commenced within ninety
(90) days after such decision or determination is final and effective. Any court action or
proceeding to attack, review, set aside, void or annul any final decision by (i) the Planning
Director made pursuant to Administrative Code Section 56.15(d)(3) or (ii) the Planning
Commission pursuant to Administrative Code Section 56.17(e) shall be commenced within
ninety (90) days after said decision is final.

14.13 Severability. Except as is otherwise specifically provided for in this
Agreement with respect to any Laws which conflict with this Agreement, if any term, provision,
covenant, or condition of this Agreement is held by a court of competent jurisdiction to be
invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue in full
force and effect unless enforcement of the remaining portions of this Agreement would be
unreasonable or grossly inequitable under all the circumstances or would frustrate the purposes
of this Agreement.

14.14 MacBride Principles. The City urges companies doing business in

Northern Ireland to move toward resolving employment inequities and encourages them to abide
by the MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 et

seg. The City also urges San Francisco companies to do business with corporations that abide by
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the MacBride Principles. Developer acknowledges that it has read and understands the above
statement of the City concerning doing business in Northern Ireland.

14.15 Tropical Hardwood and Virgin Redwood. The City urges companies

not to import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood
wood product, virgin redwood, or virgin redwood wood product, except as expressly permitted
by the application of Sections 802(b) and 803(b) of the San Francisco Environment Code.

14.16 Sunshine. Developer understands and agrees that under the City's
Sunshine Ordinance (Administrative Code, Chapter 67) and the California Public Records Act
(California Government Code Section 250 et seq.), this Agreement and any and all records,
information, and materials submitted to the City hereunder are public records subject to public
disclosure. To the extent that Developer in good faith believes that any financial materials
reasonably requested by the City constitutes a trade secret or confidential proprietary information
protected from disclosure under the Sunshine Ordinance and other Laws, Developer shall mark
any such materials as such. When a City official or employee receives a request for information
that has been so marked or designated, the City may request further evidence or explanation from
Developer. If the City determines that the information does not constitute a trade secret or
proprietary information protected from disclosure, the City shall notify Developer of that
conclusion and that the information will be released by a specified date in order to provide
Developer an opportunity to obtain a court order prohibiting disclosure.

14.17 Waiver of Personal LiabilityNon-Liability of City Officials and Others.

Notwithstanding anything to the contrary in this Agreement, no individual board member,
director, commissioner, officer, employee, official or agent of City or other City Parties shall be

personally liable to Developer, its successors and assigns, in the event of any default by City, or
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for any amount which may become due to Developer, its successors and assigns, under this
Agreement.

14.18 Non-Liability of Developer Officers and Others. Notwithstanding

anything to the contrary in this Agreement, no individual board member, director, officer,
employee, official, partner, employee or agent of Developer or any Affiliate of Developer shall
be personally liable to City, its successors and assigns, in the event of any default by Developer,
or for any amount which may become due to City, its successors and assign, under this
Agreement.

14.19 No Third Party Beneficiaries. There are no third party beneficiaries to

this Agreement.

[signatures follow on next page]
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IN WITNESS WHEREOQOF, the Parties hereto have executed this Agreement as of the day

and year first above written.

CITY: Approved as to form:
CITY AND COUNTY OF SAN DENNIS J. HERRERA, City Attorney
FRANCISCO,
a municipal corporation
By:
By: Charles Sullivan, Deputy City Attorney

John Rahaim
Director of Planning

Approved on 2015
Board of Supervisors Ordinance No.

Approved and Agreed:

By:

Naomi Kelly, City Administrator

By:

Mohammad Nuru,
Director of Public Works

Developer:

5M PROJECT, LLC,
a Delaware limited liability company

By:

Martin Cepkauskas
Vice President
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CONSENT TO DEVELOPMENT AGREEMENT
San Francisco Municipal Transportation Agency

The Municipal Transportation Agency of the City and County of San Francisco
("SFMTA") has reviewed the Development Agreement (the "Development Agreement™)
between the City and 5M Project, LLC, a Delaware limited liability company ("Developer") to
which this Consent to Development Agreement (this "SFMTA Consent”) is attached and
incorporated. Except as otherwise defined in this SFMTA Consent, initially capitalized terms
have the meanings given in the Development Agreement.

By executing this SFMTA Consent, the undersigned confirms that the SFMTA Board of
Directors, after considering at a duly noticed public hearing the CEQA Findings, including the
Statement of Overriding Considerations and the Mitigation Monitoring and Reporting Program
contained or referenced therein, consented to and agrees to be bound by the Development
Agreement as it relates to matters under SFMTA jurisdiction, including the Transportation
Program and the transportation-related Mitigation Measures.

By executing this SFMTA Consent, the SFMTA does not intend to in any way limit,
waive or delegate the exclusive authority of the SFMTA as set forth in Article VIIIA of the
City’s Charter.

CITY AND COUNTY OF SAN FRANCISCO,

a municipal corporation, acting by and through the

SAN FRANCISCO MUNICIPAL TRANSPORTATION
AGENCY

By:

EDWARD D. REISKIN,
Director of Transportation

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By:

Deputy City Attorney

San Francisco Municipal Transportation Agency Board of Directors
Resolution No.
Adopted: , 2015
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CONSENT TO DEVELOPMENT AGREEMENT
Arts Commission

A. The Arts Commission of the City and County of San Francisco has reviewed the
Development Agreement (the "Development Agreement”) between the City and 5M Project,
LLC, a Delaware limited liability company ("Developer") to which this Consent to Development
Agreement (this "Arts Commission Consent") is attached and incorporated. Except as
otherwise defined in this Arts Commission Consent, initially capitalized terms have the
meanings given in the Development Agreement.

B. By executing this Arts Commission Consent, the undersigned confirms that the Arts
Commission, after considering at a duly noticed public hearing the CEQA Findings, including
the Statement of Overriding Considerations and the Mitigation Monitoring and Reporting
Program contained or referenced therein, consented to and agrees to be bound by the
Development Agreement as it relates to matters under the Arts Commission’s jurisdiction,
including the Arts Program.

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation, acting by and through the
SAN FRANCISCO ARTS COMMISSION

By:

Mr. Tom DeCaigny, Director

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By:

Susan Dawson, Deputy City Attorney

San Francisco Arts Commission
Resolution No.
Adopted: , 2015
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EXHIBIT D

IMPACT FEES & EXACTIONS AND 5M Approvals Finally |H1 Building* M2 Building N1 Building Examiner Building |M1 Chronicle TOTAL FEES
COMMUNITY FEES PER BUILDING Granted Building
IMPACT FEES & EXACTIONS
Transit (TIDF) S 8,025,275 | S 99,212 | S 69,058 | S 172,162 | S 517,351 || $ 8,883,058
Jobs Housing Linkage Fee (JHL) S 13,801,013 | S 152,456 | S 103,132 | S 264,556 | $ 896,319 || S 15,217,476
Affordable Housing In-Lieu Fee S 27,290,432 S 27,290,432
Art Fee S 150,000 | S 1,926,301 | S 1,140,101 | S 2,224,732 S 5,441,134
Downtown Open Space Fee S 1,436,859 S 90,639 || S 1,527,498
Childcare Fee S 715,473 S 45,133 [[ S 760,606
Schools Fee S 231,741 | S 731,796 | S 1,660,811 | S 2,867 | S 14,510 || S 2,641,726
TOTAL BASE FEES S 150,000 | $ 26,136,662 | S 2,123,565 | S 31,348,165 | $ 439,585 | S 1,563,952 || $ 61,761,930
5M COMMUNITY BENEFIT FEES $ 350,000 | $ 4,587,355 | $ 2,094,180 | $ 4,763,675 $ 11,795,210
TOTAL IMPACT FEES & EXACTIONS AND 5M
COMMUNITY EEES S 500,000 | $ 30,724,017 | S 4,217,745 | S 36,111,840 | S 439,585 | S 1,563,952 || $ 73,557,140
IMPACT FEES & EXACTIONS AND 5M Approvals Finally |H1 Building M2 Building N1 Building Examiner Building |M1 Chronicle TOTAL ALLOCATION OF
COMMUNITY BENEFIT FEES ALLOCATED PER Granted Building FEES
BUILDING
IMPACT FEES & EXACTIONS
In Accordance with Exhibit E, Affordable Housing Funding & Transit Fees
Transit (TIDF) S 99,212 | S 8,094,333 | S 172,162 | S 517,351 || $ 8,883,058
Eddy & Taylor S 18,000,000 S 18,000,000
Senior Housing Parcel S 3,826,288 | S 152,456 | S 19,368,289 | S 264,556 | S 896,319 || S 24,507,909
Credit for Land | $ (3,500,000)
Predev Payment for Senior Parcel | S 326,288
1% Arts Fee Allocation
In Accordance with Exhibit H, Public Arts Fee S 150,000 | S 1,926,301 | $ 1,140,101 | $ 2,224,732 S 5,441,134
Arts Capital Funds | $ 150,000 | S 1,926,301 | $ 1,140,101 | S 48,278
Arts Programming Funds S 2,176,454
Downtown Open Space Fee S 1,436,859 S 90,639 || S 1,527,498
Childcare Fee S 715,473 S 45,133 [[ S 760,606
Schools Fee S 231,741 | $ 731,79 | $ 1,660,811 | S 2,867 | S 14,510 || $ 2,641,726
TOTAL IMPACT FEES & EXACTIONS $ 150,000 | $ 26,136,662 | $ 2,123,565 | $ 31,348,165 | $ 439,585 | S 1,563,952 || $ 61,761,931
5M COMMUNITY BENEFIT FEES
In Accordance with Exhibit C, Youth Development Program S 2,500,000 | S 930,230 | S 69,770 S 3,500,000
DCYF Funding for SOMA Youth Programming | S 500,000 | s 430,230 | S 69,770
MOHCD for Non-Profit Capital Funds | S 1,000,000 | S 500,000
Rec Park Funding for Gene Friend Recreation Center | S 1,000,000
In Accordance with Exhibit H, Non-Profit Arts Facilities Funds S 600,000 S 600,000
In Accordance with Exhibit F, Workforce Agreement S 937,355 | S 563,950 S 1,500,000
Barrier Removal Funds | S 250,000
Job Seeking Resources for Disadvantaged Adults | S 250,000
Internships, Training and Certification Programs | S 437,355 | S 563,950
Mint Capital Improvements | S 350,000 | $ 650,000 S 1,000,000
In Accordance with Exhibit G, Transportation Program S 500,000 S 2,900,000 S 3,400,000
In Accordance with Exhibit E, Senior Housing Gap Funding S 1,793,905 S 1,793,905
TOTAL 5M COMMUNITY BENEFIT FEE $ 350,000 | $ 4,587,355 | $ 2,094,180 | $ 4,763,675 3 11,795,210
TOTAL ALLOCATION OF IMPACT FEES &
EXACTIONS AND 5M COMMUNITY EEES S 500,000 | $ 30,724,017 | $ 4,217,745 | $ 36,111,840 | $ 439,585 | $ 1,563,952 || $ 73,557,140

* Buildings are as defined in the Project Description.
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EXHIBIT G

Transportation Program

All initially capitalized terms shall have the meaning given in the Definitions section of
this Agreement, unless separately defined in this Exhibit.

1. Improvements.

Developer shall construct the street and sidewalk improvements (the
"Improvements™) described in this Section 1 below. The Parties agree to cooperate with one
another to complete the Improvements as and when contemplated by this Exhibit, and to take all
other actions or proceedings reasonably necessary or appropriate to ensure that the reviews,
Subsequent Approvals, and inspections required to complete such Improvements are provided
without undue delay and in accordance with this Agreement, provided that nothing in this
Exhibit obligates City to spend any sums of money or to incur any costs other than
administrative costs incurred in the ordinary course of business, in connection therewith.

Developer shall complete the Improvements described below and depicted on
Schedule 1 hereto, each as may be further described in and consistent with the Design for
Development, as provided in the respective Building Conditional Use authorization, prior to
issuance of a Certificate of Occupancy for each respective Building identified below:

Building Improvements

Building H-1 Widen the adjacent Fifth Street sidewalk, between Natoma and
Howard Streets, from 10 feet to 18 feet (with a 60-foot long,
approximately 8-foot deep inset for three commercial loading
spaces).

Widen Mary Street sidewalk adjacent to Mary Court West,
from 5 feet to 10 feet, and install associated streetscape
improvements to all sidewalks adjacent to Mary Court West.

Convert Mary Street between Minna and Howard Streets to a
shared public way.

Construct and install the privately owned publicly accessible
approximately 1,600-square-foot pedestrian improvement area
adjacent to Building H-1 along Mary Street.

Construct and install streetscape and other improvements on
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Building Improvements

the adjacent Natoma, Fifth, Howard and Mary Street frontages.

Install street trees within a 300-foot long portion of the south
Howard Street sidewalk extending west from Fifth Street.

Sidewalk improvements on Howard Street adjacent to the
off-site parcel at 198 Fifth Street.!

Building M-2 Convert Mary Street between Mission and Minna Streets to a
pedestrian-only alley, the "North Mary Pedestrian Alley",
which would thereafter be closed to vehicular and bicycle
traffic, and install associated streetscape improvements.

Construct and install the privately owned publicly accessible
approximately 1,600-square-foot pedestrian improvement area
adjacent to Building M-2 along North Mary Alley.

Construct and install streetscape and other improvements on
the adjacent Mission Street frontage, and streetscape and other
improvements to the Mary Street and Minna Street sidewalk
adjacent to Mary Court East constructed with Building M-2.

Building N-1 Widen the western Fifth Street sidewalk between Natoma and
Minna Streets from 10 feet to 18 feet (with an 60-foot long,
approximately 8-foot deep inset for three commercial loading
spaces).

Construct and install streetscape and other improvements on
the adjacent Fifth and Minna Street building frontages.

Building M-1 Widen the western Fifth Street sidewalk between Minna and

(Chronicle Mission Streets from 10 feet to 18 feet (with an 60-foot long,

Building) approximately 8-foot deep inset for three commercial loading
spaces).

Construct and install streetscape and other improvements on
the adjacent Fifth, Mission and Minna Street frontages.

Examiner Construct and install streetscape improvements on adjacent
Building Minna Street frontage.

! Obligations to construct or install Improvements off of, and not adjacent to, the Project Site are
expressly conditioned upon obtaining access rights from affected property owner(s). If
Developer is not able to secure such rights, then Developer and the City shall meet and confer to
identify alternative improvements of equal value for Developer to complete instead.
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2. Transit Fee and TSP Contribution.

Developer shall pay a Transit Impact Development Fee ("Transit Fee™) for use
and allocation as described in the Community Benefits Schedule, Exhibit D to the Agreement.
Upon receipt, the SFMTA shall have the right to expend the Transit Fee in its sole discretion in
accordance with customary SFMTA practice.

Developer shall pay to SFMTA the portion of the 5M Community Benefit Fee at
the time and in the manner described in the Community Benefits Schedule, Exhibit D to the
Agreement (the "TSP Contribution™). The TSP Contribution shall be used by SFMTA to
contribute to SFMTA's costs to construct and install pedestrian safety improvements, including
but not limited to sidewalks, cross-walks, signal timing and left/right turn pockets, as further
described below in this Section 2 (the "TSP Improvements"”). SFMTA shall be responsible for
all additional costs associated with the design, permitting, construction, installation, maintenance
and operation of the TSP Improvements beyond the amount of the TSP Contribution. SFMTA's
use of the TSP Contributions and the timing of its construction of the TSP Improvements shall be
prioritized in the following order:

2.1  Mission Street Mid Block Crossing. Mid-block signalized crosswalk
extending north across Mission Street between the North Mary Pedestrian Alley and the San
Francisco Mint building, which is estimated to be $400,000.

2.2  SoMa Street Streetscape, Pedestrian Safety and Related Improvements.
SFMTA shall use the remaining TSP Contributions for the purpose of designing and constructing
streetscape, pedestrian safety, pedestrian realm and related improvements within the impact area
identified on Schedule 2 hereto.

3. Fifth Street East Sidewalk and Related Improvements.

As further described in and in accordance with the requirements of the MMRP,
Exhibit J to the Agreement, Developer shall fund the design and construction of the following
improvements:

3.1 Sidewalk extension of the east sidewalk on Fifth Street between Minna
and Mission Streets by 10 to 15 feet;

3.2 Restriping and widening of the east crosswalk at the intersection of
Fifth/Mission Streets to 25 feet;

3.3  Traffic and pedestrian signal upgrades at the intersection of Fifth/Mission
Streets;

3.4 Restriping of the Minna Street travel lanes between Fifth Street and the
Project's garage entrances; and

3.5  New and more visible "Minna Street Garage Entrance™ and Garage Full”
signs at the Fifth and Mission Garage.
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4. TDM Plan.

Developer shall implement the Transportation Demand Management (“TDM™)
Plan consistent with the TDM menu prepared by Fehr and Peers ("TDM Menu" attached hereto
as Schedule 3), which identifies proposed TDM measures (“"TDM Measures") for reducing
estimated one-way vehicle trips, and establishes numeric goals for each Building associated
therewith.

Developer shall undertake the following with respect to monitoring and reporting
of compliance with the proposed TDM measures. Developer shall, in consultation with qualified
transportation engineers, design a bi-annual survey of residents' and employees' travel behavior
as set forth below, conduct the survey and submit a written report ("TDM Report") on the status
of implementing all TDM Measures, at no cost to the City. The TDM Report will contain the
results of the bi-annual survey, and also assess whether the Project is meeting its vehicle-trip
reduction target 14 percent?, as measured against the PM peak projection (set forth in the revised
project assessment prepared by LCW Consulting dated April 27, 2015) of 465 trips ("TDM
Goal"). The TDM Report shall include information on the contribution of each Building
described in the TDM Menu in reducing vehicle trips and meeting the aggregate TDM Goal,
based on that Building's trip reduction target described in the TDM Menu, and its
implementation of TDM measures as described on the TDM Menu. The determination of
whether the TDM Goal is being achieved prior to completion of all Buildings covered by the
TDM Menu shall be measured in the aggregate for all Buildings that have received certificates of
occupancy and are at least 75% occupied. The first survey will be conducted within one (1) year
following the certificate of occupancy of the first Building. Additional surveys will be conducted
every two years thereafter. The information and analysis regarding achievement of the TDM
Goal may be part of the annual review procedure under Section 8.2 of the Agreement, or it may
be performed on a separate schedule based upon the timing of the availability information
consistent with this Exhibit G.

Each TDM Report will either provide evidence that the Project has (or completed
and occupied a portion thereof) achieved the TDM Goal, or if not achieved, provide an
explanation of why the TDM Goal has not been reached. If a TDM Report indicates that the
Project has not reached the TDM Goal, then the Developer and SFMTA shall meet and confer to
determine a reasonably achievable program of additional measures for attaining the TDM Goal.

If SFMTA and the Developer are unable to reach agreement on a program of
additional measures for attaining the TDM goal within 90 days of the completion of a TDM
Report or such longer period as may be agreed to by both parties, Developer will pay SFMTA
$50,000 (Fifty Thousand Dollars), in fiscal year 2015 dollars, adjusted by the Consumer Price
Index) within 60 days following the end of the 90-day meet and confer period. These funds will
be used by SFMTA solely for transportation demand management or transportation

% This percentage includes a combination of Code-required and additional trip reduction
measures, as set forth in the Note to the TDM Menu.
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improvements related to the Project traffic impact area as determined by SFMTA. The format of
the survey and TDM Report will be developed in consultation with the SFMTA.

The TDM Plan implementation and Developer's related obligations under this
Section 4 shall begin for each Building upon issuance of the temporary certificate of occupancy
for the Building and remain in effect for a period of 10 years thereafter.

5. Board Authorization and Appropriation. By approving this Agreement, including
this Exhibit, the Board of Supervisors authorizes the Controller and City Department to accept
the funds paid by Developer as set forth in this Exhibit, to maintain separate, interest-bearing
accounts or subaccounts as contemplated in this Exhibit, or otherwise provide for separate
accounting of funds paid by Developer and their use, and to appropriate the funds, including
interest and earnings, for the purposes described in this Exhibit for the term of the Agreement.
Any interest earned on the deposited funds, accounts or subaccounts created under the terms of
this Exhibit shall remain in the designated account or subaccount for use consistent with the
identified purpose and shall not be transferred to the City's General Fund for other purposes.
Any accounts for receipt and use of the TSP Contribution funds described above shall terminate
upon the payment by Developer and expenditure by City of the respective TSP Contribution
funds.

Notwithstanding the foregoing, nothing herein shall prevent or limit the absolute
discretion of the City to conduct environmental review in connection with any future proposal
for the TSP Improvements, to make any modifications or select feasible alternatives to such
future proposals as may be deemed necessary to conform to any applicable Laws, including
without limitation, CEQA, balance benefits against unavoidable significant impacts before taking
final action, or determine not to proceed with such future proposals and to obtain any applicable
permits or other authorization for the TSP Improvements.
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SCHEDULE 1 - IMPROVEMENTS MAP DRAFT -- 07107115
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5M PROJECT SAN FRANCISCO
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SCHEDULE 2 - TSP CONTRIBUTION IMPACT AREA MAP DRAFT — 07/07/15

Map depicts potentizl location of TSP Contribution expenditure

as discussed in Transportstion Program, Section 2.

&

5M PROJECT SAN FRANCISCO
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Schedule 3 - TDM Menu
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TDM Menu - Chronicle/Examiner

Expaciad Owder of i Inchuded in
Strategy Mama Duveloper or Property Managemaent Rola Reductlon to Auto  wegnituds = Praject

Trips Cmscrigtion?
Farking Asumes parking prices at manat ata,
Price parking to encowrage employees to conslder altemakhes to
Managemant - applles to employes & viskor trips only.
1 drving, promots regular umnover and discourage vishors from 8% *oacdium Yas MNa . N N
Fricing and - Campened somawhat to refiect urhan
Parking Regulatian e confext of San Franclsco,
N Reai-tims info on Provige displays showing real-time garage oocupancy in order to Project Amendty for - . "
adum
parking aallabiity  |reduce traffic cincling whiks saarching fora space. Tanants = 2
Trip Reduction from Parking Strategies 8%
o [PV Emam Locatian within 1,000 walking feat of 2 bika share skation OR. dedicate T S - Yoz
Avalla by space for a futars Bike shars statian.
Bicycla Parking,Blka
! 2 Prajest Amenty for
5 Room/Secure Blis  (Provide secure space: for oyclists to stara their bikes. - S = Vs Fas
Bicycle and Farking
8 |Showers and Lockars ([Provioe showars ana kacicers for Bioyels commanters. Pm-m_:mtwﬂm - Ve ez
wnan
Bk Rapair Station
pai Projact Amendty for 5
7 |or2me Aepair Provide 2 bk repalr shop or fclity within the devaiopmant: s wadium Na Na
Services wnan
Trip Reduction from Bike/Ped Amenities 0.1%

- Assumas ona year of subsidlzed carshans
Sutsialzea Carsharg
1 Encourage SMployers & subskdine carshars for employees 0.5% Malurm Na Mo memESTEnIp, Whith K205 to an inTeases

Maamsarshil
" agaption rate for residantial ana offics trips.
Carshare Azumas 8 SPaCES 378 oaalcata for
carsharing a5 Inzlucied In the project
3 |Camstane Paridng Frovioe oeaicates paring spaces for carshanng vehicies. D.5% - e e -
oescription. Bffert 5 partally sampens 1o
rafiact fact that mezsune Is Incluged In coce.
Trip Reduction from Carshare 1%
Designate inakiaud for cach iy managsar,” bulking o
18 |TDM Coardinator = i = Lo% Medilum Yas Na
coardinate and market ail programs and Edifties In this lisk.
TranaR sIby & gerasally W farm of
“commutar check” participation, allowing
Transt Subsidy Inciuoe necuinemant I kass: for SmpIoyer tSNants 1o provics a ta- Smployees 4 LS U to S130manth towar
11 5% Ow 10 Madis Na Na
{Offleal dieciuctible: fransh subsidy to employees. any gualified transit pass or Clipper Cand
walue. Assames TE3 of employess ane
reiminurses §E5 micnth.
Floeshars Prog ram -
22 |pra = ] Pravide prefarential spaces and/or promotional paridng rates for o — - ~
T |inanio st wne carpesl o wark 2t the Bt ste -
Farking -
TDM
1 [PWeErDEsEE Encourage Lse of ride-matching 3pps anafor S11.oeg foematering | Project Amendty for Lo o o
e nidematching sardce. Explone salutions ta offer sta-specific Moematching saroes. Tenants
Other
e R
1e Infarmatian for Provioe “Transit soreen” style aksplays showing estimaten armhal times | Project Amendty for — - -
matarists Stransht  |af trandt rutes, potentially showing traffic condltins and alerts. Tanants e
LG
en-she Project Amenity fo
15 | Dayrare/ Dayrars. Provioe an-sie chllicans faeiiity or chilocans: Brokerage: senvice. L ‘: TN mgtum Ve No
wnan
Brokerage Sanidoes
- ' Frovias signage direeting pecestrians and cyclists to raieanttanet |
pg |MUEmEE stops, bullding entrances and facliities, as wll 25 to popalar - sy fr Lo L] Vs
'Wayfinging Sianaga Tenants
destinatians.
1y |FroviceFacinate Pravide consolldated plck-up,drop-off schedule or amangamants Project Amendty for — — ”
Dralvary Services with package camiars. Tanants =
Trip Reduction from TDM Program 8 Other Amenities 8%

Trip Reduction from Full TDOM Plan: 17%

a2 o= Coce co W, oo 8-SHNE TR AT

uEes zecau

o Cocm-mmosed Sanautm S caoe w1z of toaae memsoen Tow I7%

oy SO bo merount for pofesEal varietion it effect

mzcve incucen Coce -mecuiec TeEasm but £ ey 330 ol thoae out Iecerate) to 1how whEt E-m a0cmEon i3 committ o to mbove and beyand Sade

G-9



2 Stratogy Nama

TDM Menu - M2

Dawalopar or Proparty Managamant Rola

Expactad
Reductlon to Auto

d i

Inchucded in
Prajuct
Duscription?

DRAFT—08/28/2015

Trips
Farking AZSUMES parking Drices 2t manat rate,
Managemant - Price parking 1o GRCouRoR PaLNns to consioer Aitemnathes 1o crving apgikes to employes & wisRoT trips only.
1 - - 4.5% wadum g Mo © . )
Fricing and and promate regular tamonar Dampenod somewhat to reficct arban
Ragulation conbad of San Francisco.
. I TSNy ST [Ty S TTaTesT
Parking Separate cost of resiaential Lnik from cost of pardng spaces. Require [ —
2 |Unbundlcs Parong  |residentisl tenants and COROD URChasErs to Py ewtrs for @ resenen ame - e ax - ap F
campened to refiect partial Inclusion In SF
Parking Spacs.
Guidelines.
N Raai-ims Info on Frovioe displays showing real-time garage accupancy In orger to Projest Amanity for Nimd e "
wadum o o
parking vallabliity  |reduce traffic cincling while ssarching fora space: Tenants
Trip Reduction from Parking Strategies T%
Bles Shana Logatian within LODD walking fast af a bike shars station OF degkcats:
4 0.1% Mo o Low Mo a5
| avananany |spaca for a firtura bike shane statian.
Bicycha Parking,Biki
Bicycle and e namika Profect Amandty for
5 |Room/Secure Blie:  |Provide securs space for cpdists to stora thedr bikes. - o - - s Fas
= enan
Pedestrian Farking
Bite Rapair Station i
7 |or Bl Rapair Provioe 3 Bilke repalr shop or Rty wthin the oevaiopmant. L T{ I e Mo Mo
wnan
Sarvicas
Trip Reduction from Bike/Ped Amenities 0.1%
Provioe rescents with subshdized carshane mambarship under farms Agsumas ong yaar of sabsidlzed carshans
Suhshilzed Carshara | | ;
LIl of lease 7 as part of COA/HOA oues. Encourage emplayers ta oT® Mdlum Na Na membarship, which kads to an Incraasss
F subsioiza carshara for employees. anoption rate for resioential and offics trips.
Carshare Azumas B SDaCEs aTe caalaated
s |= Farid Frot - for N il - - - carsharing 25 Incluced In the project
Carshare Fardng rovide dedicated parking spaces for carsharing vehicles. 1 3 s R— < partally dampenad to
rafiact fact that measura Is Included In coda.
Trip Reduction from Carshare 1%
Deslgnabe Indbh i for party F Bl t Inate:
1 [TOM Coarinator gnata inalvia sl for proparty manager f bullaing ta coordina Lo% Medium Yas Na
2nd mariet all programs and faclities In this st
e g
Infarmatian for Provios “Wansht sereen” style alsplays showing estimated armhal times | Project Amendty for
TOM 1 B Mgdlum Na Na
motorists S tansk  |of transit routes, potentiaily showing traific condltions ang alerts. Tenants
Program & e
Other
P Frovise signags diracting pecstrians ana cyclists 12 reanttanal | e
stops, Bulkding entrances ana Eaclitics, as well asto popular - Lo Mo ek
(Wayfinaing Sigrage Tanants
cestinations.
ProvioeFaclifate  |Provioe consolicaten plce-un, onop-off schanule or amangements Prodert Amandty for Lo o .
w

Dedhvary Sandces

with package camhars.

Tenants

Trip Reduction from TDM Program & Other Amenities

1%

Trip Reduction from Full TDM Plan:

9%

modeahane. Tha ity Saa e

G-10

by 50% bo mcrount for pote-Eal v

weuls b

o = affectve-uas of eae Tee. Toe 5%




DRAFT—08/28/2015

TDM Menu - N1

Expeaecitad Drder of - i
Siratagy Nama Davaloper or Froparty Managamant Rola Reductlon to Aute  sagrituds gEEml=
o
Farking Assumes parking prices 2t manat rate,
Managemant - Price parkdng 10 SRCCUrAgE pAtrons 0 SonsioeT Aitematies i oming applies o ermployes & visRor trips oty
1 - - 1% wadium ez Na ) N )
Fricing and ana pramate regular tamowr DampEned Somewnat to refiect urtan
- Raguiatian cointaxt of San Francisco.
Parking . TP TNy Ty FrIng 3 raTvey
| Separats cost of residential unk from cost of paridng spaces. Require gt o reckiential Hiog E
2 |Unsundies Parcng  [resioentisl tenants and COROD RUNCRASENS T By GXta for 3 resenved 52% - ek as - 3ppllas o reddentlal ips £ _
campenad to reflect partial Inclusion In SF
parking space.
Subdalings
Trip Reduction from Parking Strategics 6%
Blis Shane Locatian within 1,000 walking foet of 2 bike share station OR deaicate
4 0.1% Mzre s oW Ma fas
| avalabaty [spaca for a futare blke share station.
Bicyeia Farking,Blke
Bicychs and Project Amanity for
_ 5 |Room/Secura Bl |Provioe serure space for oy clists to share thadr bilkes. - Tananis - et Yas
Pedestrian Farking
B Rapair Station
pai Project Amanity for 5
7 a2k Repair Provice 3 Blke repalr shop o Rty within the oovaicpmant. pS— wadum Mo Mo
Servicas wan
Trip Reduction from Bike/Ped Amenities 0.1%
- Provios resioants With SUbsialned CArRAre MEmERrship Unoer Rrms AssumEs ong yRar of SUESalTe Carsnane
Sunsholzaa Carshara | .
B PP af kase /2 part of DOAMOA dues Encowce emplayers o 1% Medilum Na Na membsrship, which kads to an Increassc
" subsialza carshars for emplayees. agaption rate for residential ana offica tips.
Carshare Azsurmies B $D30RS 376 oedlcatn for
carsharing as Incluced In the project
3 [Carsnane Paridng Frovios oedicatis parking spaces for carsharing vehickes. DE% - ek e -
oescription. Bffect ks partiaily sampened to
rafiact fact that masang ks Incluged In cooa.
Trip Reduction from Carshare 2%
Diesignats Inakdaud for cach rty managar,” bullding ta
10 [TDM Coarainasor 2 R = Lo% Medlum ez Na
coaruinate and market all programs and faciities in this it
RS
e " Infarmatian for Provide “transit screen” style dlsplays showing estimaked armkal imes | Prokect Amenity for i - —
mgtorksts ftanskt  |of transit routes, potentlally showing trific conditions and alerts. Tenants
Program & S
Other Provioe signags: directing peosSrians and cyelists 10 relevant tansit
_ Mutamodal Projact Amanity for
Amenities | 8 sbaps, bullding entrances and fadiitles, as will 25 to popalar - Lorar Na s
(Wayfinaing Signage Tenants
aestinations.
Frovice, Faclifate Provide consolicated plck-up/drop-off schadule ar amangamsants Project Amenity for — -~ "
1 =
Defivary Sendess  |with package: carmiers. Tenants
Trip Reduction from TDM Program & Other Amenities 1%
Trip Reduction from Full TDM Plan: 9%

Fiotec Toa wmacaly Seves ooec Ewel cemaed cwbea nciuced 7 $oe 8% Bude ioan orecaie corwt coce “un do not aoume Tode 2okt sdiu aam o= Coce coms . Eocm-camed Tammrea mm coiuced Secaue ey aows oat of w

it weoulc be

E oy moceunid “w¢ Tamaure Se Sxmcecec by $0% bo sccoust for potet e varation - afecive-ma of e meaoe. Toe 55

{atmet S fo Code-e:

Emaazmmpee 3 pmem s o tn abeva 3nE Saye

G-11



DRAFT—08/28/2015

TDM Menu - H1

e edar of e dudadin
Stratagy Namia Davslopsr of Property Managamant Rola Reduction to AUt Magrituds o Project
Trips Cot Dwscrigtion?
Farking ASEUMES Parking [Orices 2t manat rate,
Price: pRrking T3 SRCCWIICE AMEITYRes Lo ConSioer Aemathes 1o
Managemant - applies to employes S vishor trips only.
1 dirtving, promots regular turnower and discourage vistors from wadum Yas Mo ! X ’
Pricing and i Cmpenad SomEwhat to refiect urtan
Parking RiagLslatian wng- comtet of San Francisoo.
P mifo o Provioe displays showing real-tme Garage oczupandy In oroer to Project Amenityfor| 5 . .
wadum
parking avaliabity  |reduce traffie cincling whilke saarching for 2 space. Tanants = =
Trip Reduction from Parking Strategics 8%
Blies Shane Lozatian within 1,000 walking foat of 3 bike shars station OR. osakats:
a 01% Mone o Mo Vas
| avananany space for 3 future biks share statian.
Bicycia Parking /Bl
! = Project Amenity far
3 |RoomSecure Bl  |Provide secure space for opclists to stara their blkes. - — - ez Fas
Bicycle and Farking
8 |Showers and Lockers |Provioe showars and kaciers for Bioy e Com moters. P‘rqlac_:me:rt,-hr - e Tax
wnan
Bite Rapair Station
Froject Amanity for _
T |or Bl Rapair Provide 2 blke repair shog o facliiy within the devalopmant. - - - Wedum Mo MNa
Sarvicas e
Trip Reduction from Bike/Ped Amenities 0.1%
S ubsidiemd Carchars Provige resloents with subshdiogd carshane mambarship under farms Agsumas ong year of sabskdlzed carshans
3 ”- - af kase / &5 part of COAHOA duss Encourags emplayers ta 0.5% Medlum Ma Mg membership, which kads to an Increases
amaers
F [sunsiaiza carshars for employees. anoption rate for resioential ang offca tips.
Carshare azsumas B spaces ate caalcaten for
carsharing as Incluced In the project
3 |Carshare Pardng Frovioe deaicates parking spaces for carshaning venicles. D.5% - e e -
description. Effect ks partlily dampened ta
rafiact fact that measura ks Inclaged In cocs.
Trip Reduction from Carshare 1%
Designate Indbvidual for sach iy mamager [ Balkding to
18 [TOM Coardinatns 2 R — = Lo% Madlum ¥as Na
coarninate and market all programs and fdities in this list
Trana sJbsidy | genserally In farm of
“commutar check” partkipation, allowing
[Transt Subsidy Inciuoe recuiremant In kease for SMpioyer SRNants 1o provios a tax- Employees t Lse Lp o S130/manth towan
u 8.2% w13 Mad i M2 Na
{Office) cecustinis transit subshay b employess any quaified transht pass or Cipper Cand
alse. Assames TE% of employees ane
relmbursed $85,month.
Fideshare Program +
22 |pr = ] Pravige prefarential Spaces an0,/or promotional pardng mtes for o — — ~
TDM —— pac IneaviD JakE Wihe: CAMPCC | 10 'Wark at this projedt site. =
9
Program &
Other o 'Wat-baseo Encourage usa of ride-matching apps and/or 511.0rg doematching Profect Amendty for — — o
ridematoning sardce. Explone salutions to offer sta-sperific Maematehing sardces. Tenants
T
" Infarmatian for Provioe “transit scresn” style Qlsplays showing astimated armial times | Project Amendty for — - -
matarsts Stranst  |of transit rostes, potentially showing tratfic conattions ana alerts. Tenants =
rdgry
orsn Profect Amentty fo
13 |Dayrare/ Taycans Provioe an-ska chilldcane faciiity oF chilccans: Brokerage service:. L ‘: P mgaium e Mo
enan
Broderace Sandos
_— ' Proviae signage directing Pecestrians and Cycllsts t rekart tranalt | L
1 |METRSE staps, Bullaing entrances ana fadlitks, 35 well a5 to popular = Sntar Lovar Mo e
Wayfinaing Signaoe Tenants
destinatians.
1y |Frovioarecimate  |Provise consclicates pleie-uporop-olf schedida or amangamants Proect Amenity for - - -
Dolfvory Services  |with package camriars. Tenants =
Trip Reduction from TDM Program & Other Amenities 9%
Trip Reduction from Full TDM Plan: 18%

Fipte: The wmz oy Saves ooes twl cemats cates ok . Cotm-Sas TENEL TN T TTLERS SHCELE teey 2R sat of

- wifecivve-uaa of tream Teaveoes. Toe 255

vaul o

—zleme-bad tn » zozin w. Tom Sty “aa us m mwmaurm e Sxmseees by S0% ke aszouct far sotecba v

tauio mode

wzove incuces Code -mecuied TemaseE Sk E

G-12



10.

11.

12.

13.

14,

15.

16.

17.

Measure

Farking Pricing &
Regulation

Unbundled Parking
RealTime Parking Info
Bike Share Availability
Bicycle Parking
Showers & Lockers

Bike Repair Station or
Services

Subsidized Carshare
Carshare Parking
TDM Coordinator

Transit Subsidy (Office)

Rideshare Program +
Freferential Carpool
Parking

Web-based ridematching

Real-time information for
motorists / transit riders

On-5ite Daycare/Daycare
Brokerage Services

Multimodal Wayfinding
Signage

Frovide/Facilitate
Delivery Services

TDM MEASURE APPLICABILITY BY USE

Office

X

x x X X x

®x X x x

Residential

Restaurant

X
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	5M Development Agreement
	1. DEFINITIONS
	2. EFFECTIVE DATE; TERM
	2.1 Effective Date
	2.2 Term

	3. GENERAL RIGHTS AND OBLIGATIONS
	3.1 Development of the Project
	3.2 Transfer of Properties
	3.2.1 transfer certain real property located off of the Project Site to the City in accordance with the Transfer Agreement (or alternatively pay to the City the Backup Payment); and
	3.2.2 transfer certain real property, referred to as the Dempster Building located on the Project Site at 447 Minna Street, to the Community Arts and Stabilization Trust ("CAST") or to another nonprofit organization (or to the City), as set forth in S...


	4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO DEVELOPER'S PERFORMANCE
	4.1 Community Benefits Exceed Those Required by Existing Ordinances and Regulations
	4.1.1 Community Benefits.  Developer shall provide the following Community Benefits (collectively, the “Community Benefit Programs”):
	(a) the 5M Community Benefit Fee;
	(b) the Housing Program benefits as further described in Exhibit E;
	(c) the Workforce Agreement benefits including the Workforce Jobs Readiness Training as further described in Exhibit F;
	(d) the Transportation Program benefits as further described in Exhibit G;
	(e) the transfer of the Dempster Building to CAST, as described in Section 3.2.2 and in Section 7.8;
	(f) the Arts Program benefits as described in Section 5.4.2.1 and Exhibit H;
	(g) the Youth Development Program benefits, as described in Exhibit C; and


	4.2 Conditions to Performance of Community Benefits
	(a) All Approvals shall have been Finally Granted;
	(b) The City and any applicable Non-City Agency shall have performed or granted any and all of their respective actions, approvals or authorizations and/or issued such permits or licenses required in order to permit Developer to Commence Construction ...
	(c) Developer shall have obtained all Subsequent Approvals necessary to Commence Construction of the applicable Building to which the Community Benefit or Project component applies, and same shall have been Finally Granted, except to the extent that s...
	Whenever this Agreement requires completion of a Community Benefit at or before completion of a Building, the City may, except as set forth in Section 7.8, withhold a certificate of occupancy for that Building until the required Community Benefit is c...

	4.3 No Additional CEQA Review Required; Reliance on FEIR for Future Discretionary Approvals
	4.3.1 Compliance with CEQA Mitigation Measures

	4.4 Nondiscrimination
	4.5 City Cost Recovery
	4.5.1 Developer shall timely pay to the City all Impact Fees and Exactions applicable to the Project or the Project Site as set forth in Section 5.4 of this Agreement.
	4.5.2 Developer shall timely pay to the City all Processing Fees applicable to the processing or review of applications for the Approvals and Subsequent Approvals as set forth in Section 5.4 of this Agreement.
	4.5.3 Developer shall pay to the City all City Costs incurred in connection with the drafting and negotiation of this Agreement, defending the Approvals and Subsequent Approvals as set forth in Section 7.4, and in processing and issuing any Subsequent...
	4.5.4 OEWD shall provide Developer on a quarterly basis (or such alternative period as agreed to by the Parties) a reasonably detailed statement showing costs incurred by OEWD, the City Agencies and the City Attorney's Office, including the hourly rat...
	4.5.5 If Developer in good faith disputes any portion of an invoice, then within sixty (60) days following receipt of the invoice Developer shall provide notice of the amount disputed and the reason for the dispute, and the Parties shall use good fait...

	4.6 Prevailing Wages
	4.7 Indemnification of City

	5. VESTING AND CITY OBLIGATIONS
	5.1 Vested Rights
	5.2 Existing Standards
	5.3 Future Changes to Existing Standards
	5.3.1 Future Changes to Existing Standards shall be deemed to conflict with this Agreement and the Approvals if they:
	(a) limit or reduce the density or intensity of the Project, or any part thereof, or otherwise require any reduction in the square footage or number of proposed Buildings or change the location of proposed Buildings or change or reduce other improveme...
	(b) limit or reduce the height or bulk of the Project, or any part thereof, or otherwise require any reduction in the height or bulk of individual proposed Buildings or other improvements that are part of the Project from that permitted under this Agr...
	(c) limit, reduce or change the location of vehicular access or parking from that permitted under this Agreement, the Existing Standards, or the Approvals;
	(d) limit any land uses for the Project from that permitted under this Agreement, the Existing Standards, the Approvals or the Existing Uses;
	(e) change or limit the Approvals or Existing Uses;
	(f) materially limit or control the rate, timing, phasing, or sequencing of the approval, development, or construction of all or any part of the Project in any manner, including the demolition of existing Buildings at the Project Site;
	(g) require the issuance of permits or approvals by the City other than those required under the Existing Standards, except as otherwise provided in Section 5.4.2;
	(h) limit or control the availability of public utilities, services or facilities or any privileges or rights to public utilities, services, or facilities for the Project as contemplated by the Approvals;
	(i) materially and adversely limit the processing or procuring of applications and approvals of Subsequent Approvals that are consistent with Approvals; or,
	(j) impose or increase any Impact Fees and Exactions, as they apply to the Project, except as permitted under Section 5.4.2 of this Agreement.

	5.3.2 Developer may elect to have a Future Change to Existing Standards that conflicts with this Agreement and the Approvals applied to the Project or the Project Site by giving the City notice of its election to have a Future Change to Existing Stand...
	5.3.3 The Parties acknowledge that, for certain parts of the Project, Developer must submit a variety of applications for Subsequent Approvals before Commencement of Construction.  Developer shall be responsible for obtaining all Subsequent Approvals ...
	5.3.4 Developer shall have the right, from time to time and at any time, to file subdivision map applications (including phased final map applications and development-specific condominium map or plan applications) with respect to some or all of the Pr...

	5.4 Fees and Exactions
	5.4.1 Generally
	5.4.2 Impact Fees and Exactions
	5.4.3 Processing Fees
	5.4.4 Recognition of Project Review Process/No Conditional Use Fee
	5.4.5 Office Allocation

	5.5 Limitation on City's Future Discretion
	5.6 Changes in Federal or State Laws
	5.6.1 City's Exceptions.  Notwithstanding any provision in this Agreement to the contrary, each City Agency having jurisdiction over the Project shall exercise its discretion under this Agreement in a manner that is consistent with the public health a...
	5.6.2 Changes in Federal or State Laws
	5.6.3 Changes to Development Agreement Statute
	5.6.4 Termination of Agreement

	5.7 No Action to Impede Approvals
	5.8 Criteria for Approving Subsequent Approvals
	5.9 Estoppel Certificates
	5.10 Existing, Continuing Uses and Interim Uses
	5.11 Costa-Hawkins Rental Housing Act
	5.11.1 Non-Applicability of Costa-Hawkins Act.  Chapter 4.3 of the California Government Code directs public agencies to grant concessions and incentives to private developers for the production of housing for lower income households.  The Costa-Hawki...
	5.11.2 General Waiver.  Developer, on behalf of itself and all of its successors and assigns of all or any portion of the Project Site, agrees not to challenge and expressly waives, now and forever, any and all rights to challenge the requirements of ...
	5.11.3 Inclusion in All Assignment and Assumption Agreements and Recorded Restrictions.  Developer shall include the provisions of this Section 5.11 in any and all assignment and assumption agreements, and any and all recorded restrictions, for any po...

	5.12 Taxes

	6. NO DEVELOPMENT OBLIGATION
	7. MUTUAL OBLIGATIONS
	7.1 Notice of Completion, Revocation or Termination
	7.2 General Cooperation Agreement to Cooperate
	7.2.1 Specific Actions by the City.  The City actions and proceedings subject to this Agreement shall be through the Planning Department, as well as affected City Agencies (and when required by applicable Law, the Board of Supervisors), and shall incl...

	7.3 Non-City Approvals Cooperation to Obtain Permits
	(a) Throughout the permit process for any Non-City Approval, Developer shall consult and coordinate with each affected City Agency in Developer's efforts to obtain the permits, agreements, or entitlements, and each such City Agency shall cooperate rea...
	(b) Developer shall not agree to conditions or restrictions in any Non-City Approval that could create:  (1) any obligations on the part of any City Agency, unless the City Agency agrees in writing, following the receipt of any necessary governmental ...
	(c) The City shall have no duty to cooperate with public utilities and communication service providers to the extent that the cooperation efforts requested by Developer are materially in excess of the City's typical efforts in connection with other ma...
	7.3.1 Costs.  Developer shall bear all costs associated with applying for and obtaining any necessary Non-City Approval. Developer, at no cost to the City, shall be solely responsible for complying with any Non-City Approval and any and all conditions...

	7.4 Cooperation in the Event of Third-Party Challenge
	7.4.1 Developer shall assist and cooperate with the City at Developer's own expense in connection with any Third-Party Challenge.  The City Attorney's Office may use its own legal staff or outside counsel in connection with defense of the Third-Party ...
	7.4.2 To the extent that any such action or proceeding challenges or a judgment is entered limiting Developer's right to proceed with the Project or any material portion thereof under this Agreement (whether the Project commenced or not), including th...
	7.4.3 The filing of any Third Party Challenge shall not delay or stop the development, processing or construction of the Project or the issuance of Subsequent Approvals unless the third party obtains a court order preventing the activity.

	7.5 Permits to Enter City Property
	7.6 Good Faith and Fair Dealing
	7.7 Other Necessary Acts
	7.8 Dempster Building

	8. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE
	8.1 Annual Review
	8.2 Review Procedure
	8.2.1 Required Information from Developer.  Upon request by the Planning Director, but not more than sixty (60) nor less than forty-five (45) days before the Annual Review Date, Developer shall provide a letter to the Planning Director explaining, wit...
	8.2.2 City Report.  Within sixty (60) days after Developer submits such letter, the Planning Director shall review the information submitted by Developer and all other available evidence regarding Developer's compliance with this Agreement, and shall ...
	8.2.3 Effect on Transferees.  If Developer has effected a Transfer so that its interest in the Project Site has been divided between Developer and/or Transferees, then the annual review hereunder shall be conducted separately with respect to Developer...
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	9.4.3 Limited Damages.  The Parties have determined that except as set forth in this Section 9.4.3, (i) monetary damages are generally inappropriate, (ii) it would be extremely difficult and impractical to fix or determine the actual damages suffered ...
	9.4.4 City Processing/Certificates of Occupancy.  The City shall not be required to process any requests for approval or take other actions under this Agreement during any period in which payments from Developer are past due.  The City shall have the ...

	9.5 Time Limits; Waiver; Remedies Cumulative
	9.6 Attorneys' Fees

	10. FINANCING; RIGHTS OF MORTGAGEES.
	10.1 Owner's Right to Mortgage
	10.2 Mortgagee Not Obligated to Construct
	10.3 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee
	10.4 Mortgagee's Option to Cure Defaults
	10.5 Mortgagee's Obligations with Respect to the Property
	10.6 No Impairment of Mortgage
	10.7 Cured Defaults

	11. AMENDMENT; TERMINATION; EXTENSION OF TERM
	11.1 Amendment or Termination
	11.2 Early Termination Rights
	11.3 Termination and Vesting
	11.4 Amendment Exemptions
	11.5 Extension Due to Legal Action or Referendum; Excusable Delay
	11.5.1 Litigation and Referendum Extension.  If any litigation is filed challenging this Agreement or an Approval having the direct or indirect effect of delaying this Agreement or any Approval (including but not limited to any CEQA determinations), i...
	11.5.2 "Excusable Delay" means the occurrence of an event beyond a Party’s reasonable control which causes such Party's performance of an obligation to be delayed, interrupted or prevented, including, but not limited to: changes in Federal or State La...
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	CONSENT TO DEVELOPMENT AGREEMENT Arts Commission
	A. The Arts Commission of the City and County of San Francisco has reviewed the Development Agreement (the "Development Agreement") between the City and 5M Project, LLC, a Delaware limited liability company ("Developer") to which this Consent to Devel...
	B. By executing this Arts Commission Consent, the undersigned confirms that the Arts Commission, after considering at a duly noticed public hearing the CEQA Findings, including the Statement of Overriding Considerations and the Mitigation Monitoring a...

	Exhibit D 5M Community Benefits Schedule
	Exhibit G 5M Transportation Program
	1. Improvements.
	2. Transit Fee and TSP Contribution.
	2.1 Mission Street Mid Block Crossing.  Mid-block signalized crosswalk extending north across Mission Street between the North Mary Pedestrian Alley and the San Francisco Mint building, which is estimated to be $400,000.
	2.2 SoMa Street Streetscape, Pedestrian Safety and Related Improvements.  SFMTA shall use the remaining TSP Contributions for the purpose of designing and constructing streetscape, pedestrian safety, pedestrian realm and related improvements within th...

	3. Fifth Street East Sidewalk and Related Improvements.
	3.1 Sidewalk extension of the east sidewalk on Fifth Street between Minna and Mission Streets by 10 to 15 feet;
	3.2 Restriping and widening of the east crosswalk at the intersection of Fifth/Mission Streets to 25 feet;
	3.3 Traffic and pedestrian signal upgrades at the intersection of Fifth/Mission Streets;
	3.4 Restriping of the Minna Street travel lanes between Fifth Street and the Project's garage entrances; and
	3.5 New and more visible "Minna Street Garage Entrance" and Garage Full" signs at the Fifth and Mission Garage.

	4. TDM Plan.
	5. Board Authorization and Appropriation.  By approving this Agreement, including this Exhibit, the Board of Supervisors authorizes the Controller and City Department to accept the funds paid by Developer as set forth in this Exhibit, to maintain sepa...


