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INTRODUCTION

TheCityhaslongurgedtheCommissiontorequireTNCdriverstoundergo

fingerprint-basedcriminalhistorybackgroundchecksjustasSanFranciscotaxidrivers

do.UnlikeSocialSecuritynumbers,fingerprintscannotbeforgedorstolen.TheTNCs

haveconsistentlyarguedagainstrequiringtheirdriverstoundergofingerprint-based

backgroundchecks,assertingtheyarelessaccuratethanbackgroundchecksbasedon

SocialSecuritynumbers,aremoreexpensive,taketoolongtogetaccurateresults,and

haveadisparateimpactondisadvantageddrivers,particularlypeopleofcolor.

Despitethesearguments,UberdriversinNewYorkCity–approximately35,000

individuals–haveallundergonefingerprint-basedbackgroundchecksasaconditionof

receivingthelicenserequiredtooperateinthatcity.1NewYorkrequiresthesame

criminalbackgroundcheckstandardforeveryclassofdriverswhotransportmembersof

thepublicforcompensation,includingtaxidrivers,limousinedrivers,andTNCdrivers.

WebelievetheCommissionshoulddothesame.

However,wealsorecognizetheshortcomingsofusingonlyonebackground

checkmethod. Neitherfingerprint-basedcriminalhistoryrecordsnorthosebasedon

namesandSocialSecuritynumbersarealwayscomplete.Wethereforeurgethe

Commissiontoadoptahybridsolution,employingbothfingerprint-basedandname-

basedcriminalhistoryinformation.

1Seehttp://www.nyc.gov/html/tlc/html/industry/drivers.shtml.,and
http://money.cnn/2016/of/11/news/companies/uber-new-york-city-union/
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COMMENTS

ThefollowingCommentsaddressquestions1-15inSectionAoftheAssigned

Commissioner’sRuling.BecausethebalanceofquestionsintheRulingaredirected

specificallytoTNCs,wedonotaddressthemhere.

1. Whatarethespecificsofafingerprint-basedbackgroundcheckperformed
throughtheCaliforniaDepartmentofJustice(CADOJ),andwhatarethe
comparablespecificsoftheprocesscurrentlyusedbytheTNCs?

Accordingtoitswebsiteregardingfingerprintbackgroundchecks,theCADOJ

maintainsastatewidecriminalrecordrepositorymadeupofrecordsofarrestand

prosecution,referredtobyCADOJas“RAPsheets.”Theserecordsaresubmittedtothe

CADOJbysheriffs,policedepartments,districtattorneyofficesandthecourts.

FingerprintsaretakenbycertifiedtechniciansusingLiveScantechnology.2

PenalCode§11105(b)requirestheCADOJtoprovidecriminalhistory

informationto25differentpublicagenciesandpersonswhenthatinformationisrequired

tofulfillemployment,certification,orlicensingduties.Theproceduresfordisclosing

stateandfederalcriminalhistoryinformationareaddressedin11C.C.R.§§721-724.

Collectively,theseregulationsprohibittheCADOJfromdisclosingarrestinformation

unlesstherecordincludesdispositioninformation.3WhentheCADOJdatabasedoesnot

containdispositioninformation,CADOJisrequiredtoquerythearrestingagency,the

prosecutingagency,thecourtandlocalprobationagency,oranyothercriminaljustice

agencythatmightpossessthemissinginformation.Aftersucheffortsareexhaustedand

theCADOJstillcannotobtainthecorrespondingdispositioninformationforanarrest,

2Seehttps://oag.ca.gov/fingerprints.
3“Dispositioninformation”isthesentencingorotherfinalsettlementofacriminalcase.See,Black’sLaw
Dictionary.
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thedispositioninformationisdeemedunavailableandtheCADOJ“shallsuppressthat

arrestinformationandprovidetheauthorizedagencywitharesponsethatnocriminal

historyexists.”4CADOJ’swebsitestatesthatwhentherearenofingerprintsthatmatch

anindividualwithacriminalhistory,theprocesstypicallytakes48-72hours.5If

matchingfingerprintsarefound,theproceduresin11C.C.R.§§721-724arefollowed,

whichcan“takeanindeterminateamountoftime.”6Allotherinformation,ifany,must

bedisclosed.7TheCADOJmustalsomaintainanaudittrailofitseffortstoobtain

missingarrestdispositioninformation.8

Anexceptiontonon-disclosureofarrestswithoutcorrespondingdisposition

informationrequirementisfoundinPenalCode§11105(p)(2)(B),whichrequires

disclosureofeveryarrestforanoffenseforwhichtheapplicantiscurrentlyawaitingtrial.

Finally,RAPsheetsareconfidential.UnderCalifornialaw,theyareavailableonlyto

authorizedpublicagencies.9

WithrespecttoUber’sprocessforscreeningapplicants,inJuly2015,Uber’s

chiefsecurityofficerJoeSullivanpostedonUber’swebsitethatbeforeindividualscan

driveforUber,theymustprovidetheirfullname,dateofbirth,SocialSecuritynumber,

driver’slicensenumber,acopyoftheirdriver’slicense,vehicleregistration,insurance

andproofofacompletedvehicleinspection.10Accordingtoitswebsite,inCalifornia,

UberusesthefirmCheckrtoperformthebackgroundcheckscurrentlyrequiredbythe

4See11C.C.R.§723.
5Seehttps://oag.ca.gov/fingerprints.
6Id.
7See11C.C.R.§723(b)(c).
8See11C.C.R.§724.
9SeePenalCode§11105(b)andhttps://oag.ca.gov/fingerprints/security
10See“Kalamazooshooting:Here’showUberdoesitsbackgroundchecks,”LosAngelesTimes,2/22/16;
http://www.latimes.com/business/technology/.
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Commission.Checkrrunstheapplicant’sname,address,andSocialSecuritynumber

againsttheNationalSexOffenderpublicwebsiteandotherdatabases.11

AlthoughCheckr’swebsitestatesthatitcanchecknumerousdatabases,including

IDverification,countycriminalrecords,sexoffenderregistry,nationalcriminalrecords,

federalcriminalrecords,anddrivingrecords,itisunclearwhichspecificdatabasesit

accesses.12Ifacriminalrecordisidentified,Checkrthensendssomeonetoreviewitin

personattherelevantcourthouseorpullstherecorddigitally.13However,neitherCheckr

norUbercanassertthattheyobtainthecompletecriminalhistoryinformationforany

applicant,particularlyforinstanceswhentheapplicantusesanalias,falsename,or

illegallyobtainedvalidSocialSecuritynumber,becauseprivatecompaniescannotaccess

eithertheCADOJdatabaseortheFBIcriminaldatabase.14

Lyft’scriminalbackgroundchecksinCaliforniaaredonebySterlingTalent

Solutionsandincludenationalandcounty-leveldatabases,andwhennecessary,local

courthouserecordchecks.15Accordingtoitswebsite,SterlingTalentSolutionsuses

proprietaryscreeningmethodstosearchcounty,stateandfederalcriminalrecordsandthe

U.S.DepartmentofJusticeSexOffenderRegistry.16

a. Whichdatabasesdoeseachformofbackgroundcheckuse,andwhatare
theprosandconsofeachdatabase,suchasfrequencyofupdates,thetime

11SeeId.
12Seehttps://checkr.com/
13See“Kalamazooshooting:Here’showUberdoesitsbackgroundchecks,”LosAngelesTimes,2/22/16;
http://www.latimes.com/business/technology/.
14Checkr’swebsiterecommendsthatemployersrunastatecriminalrecordscheckinadditiontothe
criminalbackgroundcheckperformedbythecompany.
15Seehttp://get.lyft.com/ca-state-law/
16Seehttp://www.sterlingtalentsolutions.com/Need/Criminal-Record-Checks.
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betweenaconvictionandwhenitpoststothebackgroundcheckservice
provider’sdatabase(s),relianceonlocallawenforcement,andfalse
positives?

Astherepositoryforstatewidecriminalrecords,theCADOJreceivesallarrest

anddispositioninformationfromsheriffs,policeandprobationdepartments,district

attorneysandcourts,andmaintainsitsownfingerprintdatabase. Wherenationalcriminal

historiesarerequired,CADOJforwardsfingerprintimagestotheFBI,whichlooksfor

matchesinthenationalcriminalhistorydatabase.17Thestatecriminalhistorydatabase

includestheindividual’sname,dateofbirth,physicaldescription,fingerprints,

photographs,datesofarrest,arrestingagenciesandbookingnumbers,charges,

dispositions,andsimilardataabouttheperson.18Weknowofnostatewiderequirement

regardingtimelyreportingbysheriffs,policeandprobationdepartments,district

attorneysandcourtstoprovidetheCADOJwitharrestanddispositioninformation.

Asdiscussedthroughoutthesecomments,withtheexceptionofarrestforwhich

thedefendantisawaitingtrial,CADOJisprohibitedbylawfromdisclosinganarrest

recordonaRAPsheetunlessitincludesadisposition.Thispreventspotentialemployers

orlicensingagenciesfromexcludingindividualsfromemploymentor

licensing/permittingsimplybecausethereisarecordofanarrest.

Accordingtoitswebsite,“Checkraccessesmultipledatasources,including

nationalcriminaldatabaseswithmillionsofrecords,courthousesacrossall3,200

countiesintheUnitedStates,statesexoffenderregistries,theFederalCourtPACER

system,andstateDepartmentofMotorVehicles”;however,itisunclearwhichspecific

17Seehttps://oag.ca.gov/fingerprints
18SeePenalCode§11105(a).
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databasesitaccessesbecausetheyarenotidentified.19Similarly,LyftusesSterling

TalentSolutions,whichpurportstohaveelectronicaccesstocriminalfilesin“morethan

2,200jurisdictionsacrosstheU.S.,”andperformsmotorvehiclerecordschecksand

SocialSecuritynumbertraces. NeitherCheckrnorSterlingTalentSolutionsare

authorizedbyPenalCode§11105toaccesseithertheCADOJdatabaseortheFBI’s

criminaldatabaseforrecordsregardingTNCdriverapplicants.

TheCaliforniaStateLegislatureiscurrentlyconsideringabillrequiringTNCsor

thirdpartiestoconductlocalandnationalcriminalbackgroundchecksusing“amultistate

andmultijurisdictionalcriminalrecordslocatororsimilarcommercialnationwide

databasewithvalidation.”20 Thebillwouldnotrequiredriverapplicantstoprovide

fingerprints.TheanalysisofAB1289notesthattherearevaryingregulationsrelatedto

criminalbackgroundchecksfortaxis,TNCsandlimousines,andthattheCPUCis

currentlysolicitingcommentsonwhetherfingerprintingshouldberequired.21

Theanalysissuccinctlylaysouttheprosandconsofbiometric-basedbackground

checks,suchasfingerprint-basedchecks,andthosebasedonanapplicant’sSocial

Securitynumber[emphasisadded]:

Whilenoonebackgroundchecksystemiscompletelyfull-proof,acombinationof
nameandsocialsecuritycheckswithabiometricidentifier,suchasafingerprint,
wouldensurethegreatestlevelofaccuracy,andtherefore,thebestprotectionof
publicsafetyandfairnesstopotentialdrivers.…Moreover,theSenateCommittee
onPublicSafetynotedinitsanalysis:“Historically,thisCommittee[Public
Safety]hasnotpassedbillsprovidingforbackgroundchecksthatarenot
fingerprintbased.Namebasedchecksarenotasreliableassimilarnamesexist
andthereisnot(sic)checkontheinformation.”However,fingerprintingrequires
applicantstovisitapolicestationorotherchannelingofficeinordertoprovide
fingerprintsthatcanbeusedtosearchinfederal,state,andlocallawenforcement
databases.TheTNCsarguethatsuchdelayinhiringdriverscouldjeopardizetheir

19Seehttps://checkr.com/resources/faq/.
20SeeAB1289
21Seehttp://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201520160AB1289.
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businessmodelwhichreliesonsigning-updriversfairlyinstantaneouslyviaa
phoneapplication.22

TheanalysisalsonotesthattheCADOJprocesspreventsthereleaseofarrest

recordswithoutdispositions,butthat“non-fingerprintchecksdonotutilizetheDOJ

database,whichasaresult,donotstopaTNCfromreceivinganarrestrecordwherean

arrestrecordshouldnotbeusedagainstaperson.”23

b.ProvideachartthatlistseachcountyinCaliforniaandthedatabasesthat
therespectivebackgroundcheckserviceproviderchecksforeachcounty,
includingthefollowinginformationforeachdatabase,asapplicable:

i. Thesourceofthedata,thenameofthedatabaseused,andabrief
descriptionofthedataincludedinthedatabase

ii. Thedaterangeoftheoldestdataandthemostrecentdata
included

iii. Howoftentheinformationisupdated.

iv. Howthebackgroundcheckserviceproviderchecksthedatabases
(byname,socialsecuritynumber,fingerprints,etc.).

v. Alistofthecountiesforwhichnodataisavailable.

TheCitylackstheinformationregardingwhichdatabasesareusedbythe

backgroundcheckservicesprovidersusedbyTNCs.

c. HowdoestheexistingTNCcriminalbackgroundcheckprocess
specificallyverifythattheidentityofadriverapplicantisthesameas
purportedbytheapplicant?

TheCitylackssufficientinformationregardingTNCpracticetorespondto

thisquestion.

d. HowdoestheexistingTNCcriminalbackgroundcheckprocessaccount
fordriverswhosubmitaliasesorfalseSSNs?

22Seeid.,at5.
23Seeidat6.
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TheCitylackssufficientinformationregardingTNCpracticetorespondto

thisquestion.

e. ComparetimelinesbetweentheprocessconductedbyTNCstodayanda
fingerprint-basedbackgroundcheckperformedthroughCADOJ.

TheCitylackssufficientinformationregardingtheservicesusedbyTNCsto

comparethetimelines.

f. UndertheprocessusedbyTNCstoday,whatempiricalevidenceexists,if
any,thatdriverapplicantswillbeapproveddespitehavingadisqualifying
criminalrecordduetoafailuretotransmitthiscriminalrecordto/from
therelevantdatabase?

TNCbackgroundchecksareparticularlysusceptibletoerrorwhenindividualsuse

aliasestopassthebackgroundchecks.Forexample,oneHoustondriverclearedbyUber

backgroundcheckproviderHireasehad24aliasnames,5listedbirthdates,10listed

socialsecuritynumbers,andanactivewarrantforarrest.24

Unlikecommerciallyavailabledatabases,criminalrecordsingovernment

databaseshaveuniquenumericalidentifiersassociatedwithauniquebiometricidentifier,

suchasafingerprint.AsallegedbytheDistrictAttorneysofLosAngelesandSan

Franciscoinanunfairbusinesspracticeslawsuit(“theDALawsuit”),“[t]hesenumerical

identifiersallowforthetrackingofindividualswhousealiasesorwho,forotherreasons,

havecriminalrecordsassociatedwithdifferentnames,differentaddresses,ordifferent

SocialSecuritynumbers.Theuseofanumericalidentifierassociatedwithaunique

biometricidentifierenablesdatabasesearchestocaptureallcriminalhistoryofthe

subjectevenifthesubjectgivesuntruthfulorinaccurateidentificationinformation.”25

24http://www.chron.com/news/transportation/article/How-Uber-driver-eluded-background-check-process-
6186467.php
25SeeAppendixA,Peoplev.UberTechnologies,etal.,FirstAmendedComplaint,at19.
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TheDALawsuitprovidesdetaileddescriptionsofUberdriverswhohadprevious

criminalconvictionsthatUber’sbackgroundcheckfirmeithermissed,orconvictions

Uberknewaboutbutdecidedtoapprovethedriversanyway.26Ubersettledthatcasefor

$25million.27

TheinvestigationfirmsretainedbyLyftandUberchecksexoffenderstatususing

theNationalSexOffenderPublicWebsite(NSOPW).ButasdescribedintheDA

Lawsuit,publicallyavailablewebsitesdonotincludeallregisteredsexoffenders.

Specifically,theydonotincludeindividualsconvictedof(1)childpornographywhere

thevictimsarebetweentheagesof16and18,(2)sexualexploitationofachild,(3)

employmentofaminorforsexualexploitation,(4)misdemeanorchildmolestation,(5)

felonysexualbattery,and(6)sexualoffensesagainstagrandchild,child,stepchildor

siblingnotinvolvingpenetration.28InCalifornia,peopleconvictedofcrimesagainst

minorsmayapplyforanexemptionfromCalifornia’s“Megan’sLaw”sexoffender

registry,andmorethan30,000registeredsexoffendershaveappliedforandreceivedthat

exemption.29

TheDALawsuitprovides25examplesofTNCdriverswhopassedUber’s

backgroundcheckbutwhoneverthelesshadcriminalconvictionsorweredrivingon

suspendedlicenses.Twooftheseincludeindividuals,identifiedasUberDriver#2”and

“UberDriver#3,”withpreviouscriminalconvictionsinvolvinglewdactsagainstachild

andsexualexploitationofchildren.Together,thesetwodriversprovided8,870ridesto

26Seeid.,atp.27-37.
27Seehttp://sfdistrictattorney.org/san-francisco-and-los-angeles-district-attorneys-announce-25-million-
settlement-with-uber
28SeeAppendixA,DALawsuit,at24.
29Seeid.
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unaccompaniedminorswhiledrivingforUber.InthecaseofUberDriver#2,Uber’s

backgroundcheckcompanydidnotpickupthattheindividualwasaregisteredsex

offenderbecauseheappliedforandwasgrantedanexemptionfrombeingidentifiedin

theMegan’sLawregistry.UberDriver#3,whosecrimeswerecommittedinWyoming,

wasalsonotdetectedbyUber’sbackgroundcheckfirmbecauseitdoesnothaveaccess

togovernmentdatabases.30

OtherexamplescoveredintheDALawsuitincludepeoplewithprevious

convictionsforidentityfraud,kidnappingandnumerousindividualswithseriousoffenses

relatedtodriving.

Inothercontexts,name-basedcheckshavenotbeenreliable.A1999study

conductedbytheNationalTaskForcetotheU.S.AttorneyGeneralfoundthatFBI

fingerprint-basedbackgroundcheckswerehighlypreferabletoFBIname-basedchecks.31

Inastudyofover90,000Floridaemploymentapplicants,11.7%oftheapplicantswho

weredeterminedtohavefingerprint-verifiedcriminalhistoryrecordswereindicatedby

namechecksasnothavingcriminalrecords(falsenegatives),and5.5%ofapplicantswho

weredeterminednottohavefingerprint-verifiedcriminalhistoryrecordswere

inaccuratelyindicatedbynamechecksashavingcriminalrecords(falsepositives).

ConsistentwiththeDALawsuit,thereportstatesthatfalsenegativesoccurwhenname

checksfailtofindthecriminalrecordsofindividualswhoprovideinaccurate

identificationinformationeitheratthetimeofarrestorwhenapplyingforajob,andthat

30SeeAppendixA,DALawsuit,at27-28.
31See“InterstateIdentificationIndexNameCheckEfficacy:ReportoftheNationalTaskForcetotheU.S.
AttorneyGeneral,”July1999,NCJ-179358,at6;http://www.bjs.gov/content/pub/pdf/iiince.pdf.
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falsepositivesoccurwhenindividualsareerroneouslyassociatedwithcriminalrecords

thatactuallyrelatetootherindividualswithsimilarnamesandotheridentifiers.

g. Underthefingerprint-basedCADOJprocess,whatempiricalevidence
existsofthesamerisksetoutin(f)?

AsdiscussedinresponsetoQuestion1,above,theCADOJisprohibitedfrom

disclosingarrestinformationunlesstherecordincludesdispositioninformation. Where

theCADOJdatabasedoesnotincludedispositioninformation,CADOJisrequired

under11C.C.R.§§721-724toquerythearrestingagency,theprosecutingagency,the

courtandlocalprobationagency,oranyothercriminaljusticeagencythatmightpossess

themissinginformation.Ifthoseeffortsareexhausted,thedispositioninformationis

deemedunavailableandtheCADOJisrequiredtoreportthat“nocriminalhistory

informationexists.”32TheCADOJalsosearchestheFBIdatabaseandthesame

disclosureprohibitionapplieswhenarrestinformationhasnocorrespondingdisposition

information.33

TheFBIdatabaseintegratescriminalhistoryrecords,includingarrestinformation

andcorrespondingdispositioninformationsubmittedbystate,local,andfederalcriminal

justiceagencies.Eachstatehasacriminalrecordsrepositoryresponsibleforthe

collectionandmaintenanceofcriminalhistoryrecordssubmittedbylawenforcement

agenciesinitsstate.Thestaterecordrepositoriesaretheprimarysourceofcriminal

historyrecordsmaintainedattheFBI.34

32See11C.C.R.§723(b)and(c).
33Seeid.
34SeeAppendixB,TheAttorneyGeneral’sReportonCriminalHistoryBackgroundChecksDepartmentof
Justice,June2006,at13(“AttorneyGeneral’sReport”).
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Accordingtoa2015GAOReportoncriminalhistoryrecords,theFBI’sNext

GenerationIdentificationSystem(“NGI”),formerlyknownastheIntegratedAutomated

FingerprintIdentificationSystem,istheFBIrecordrepositorythatstatesusetosearchfor

matchingfingerprints.35Butitisnotacompletenationaldatabaseofallcriminalhistory

recordsintheUnitedStates.36InaJune2006AttorneyGeneral’sReportonCriminal

HistoryBackgroundChecks(“theAttorneyGeneral’sReport”),theUnitedStates

AttorneyGeneralreportedthatmanystaterecordswerenotincludedintheFBIdatabase

orhadnotbeenupdated,oftenbecausenotallstatecriminalrecordsorfingerprintsmeet

thestandardsforinclusioninthedatabase.37

TheFebruary2015GAOReportindicatestherehasbeensomeimprovementin

statereportingoffinaldispositionstotheNGISystem,andthatdigitallyrecorded

fingerprintsthatareelectronicallytransmittedfrompolicedepartmentstostateagencies

wereafactorinimprovingcoordinationofrecords.Still,theGAOReportobservesthat

asof2012,only20statesreportedfinaldispositionsmostofthetime(76-100%);13

statesreportedfinaldispositionsbetween51%and75%ofthetime;andtheremaining17

stateseitherdidnotrespondtoreportingrequests,orrespondedthatfinaldispositions

wererecordedin50%orfewercases.38

TotheextentthattheFBIdatabaseisincomplete,fingerprint-basedTNCchecks

couldbeinaccuratesincetheCADOJdatabasedoesnotcontaininformationoncrimes

committedoutsidethestateofCalifornia.39However,theAttorneyGeneral’sreport

35SeeAppendixC,GAOReport,at6.
36SeeAppendixB,AttorneyGeneral’sReport,at16-17.
37Seeid.at16-17.
38SeeAppendixC,GAOReport,at19.
39Seehttps://oag.ca.gov/fingerprints
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emphasizesthattheFBIdatabase,whilefarfromcomplete,isstillthemost

comprehensivesinglesourceofcriminalhistoryinformationintheUnitedStates.40

BecauseCADOJisprohibitedfromreportinganarrestwithoutacorresponding

disposition,afingerprint-basedbackgroundcheckalone–withoutsupplemental

informationprovidedthroughanameandSocialSecuritynumberrecordscheck–could

resultinsomeotherwiseineligibleTNCdriversbeingapprovedtodrive.Awell-

resourcedcommercialbackgroundinvestigationfirmmayhavetheabilitytolocate

recordsthattheCADOJcannot.Forexample,Checkr,thefirmcurrentlyusedbyUber

inCalifornia,sendsaninvestigatortoreviewcourtrecordsinperson.41

2. Describeanyalternativebackgroundcheckmethodsasidefrom
fingerprintingandsocialsecuritynumber(SSN)trackingthatestablisha
driver’sidentity.

TheCitylackssufficientinformationtorespondtothisquestion.

3. Whatempiricalevidencedemonstratestheeffectivenessorineffectivenessof
fingerprint-basedbackgroundchecksandSSN-basedbackgroundchecksto
establishapplicantidentityandproducealawful,accuraterecordofthe
applicant’scriminalhistory?

Seeresponsesto1(f)and1(g).

4. ShouldindividualswhoapplytodriveformorethanoneTNCberequiredto
undergomultiplebackgroundchecks?

Ifcommercialbackgroundinvestigationfirmsuseauniformsetofdatabases,we

knowofnopublicsafetyreasonthatdriver-applicantsshouldberequiredtoundergo

multiplebackgroundchecks.

40SeeAppendixB,AttorneyGeneral’sReport,at17.
41See“DetailsonSafetyatUber,”https://newsroom.uber.com/details-on-safety/
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a. Whatisthefeasibilityofdriverapplicantssubmittingasingle
backgroundchecktoworkformultipleTNCs?

WeknowofnolegalbasispreventingtheCommissionfromrequiringTNCs

and/orthecommercialbackgroundcheckfirmsretainedbyTNCstousethesamesetof

databasesforanameandSocialSecuritynumber-basedcriminalhistorycheckwhich,

combinedwithafingerprint-basedbackgroundcheckwouldaddresspublicsafety

concerns.

5. Whoshouldbearthecostsofafingerprint-basedbackgroundcheck?

TheTNCsshoulddeterminehowthesecostsareborne.TheTNCscouldrequire

driver-applicantstopaythefeefortheLiveScanserviceprovider,whichcanbeobtained

inSanFranciscoforaslittleas$14.99,andtheTNCscouldthencoverwhatever

additionalcostsremain.

6. AreLiveScansitesreadilyaccessibletopotentialdriversinurbanandrural
areasofCalifornia?

Yes.TheCADOJwebsiteslistsLiveScansitesineverycountyintheState.42

7. WhatarethecriteriabeyondthosesetforthbytheCommissioninDecision
13-09-045,ifany,foraTNCtorejectanapplicanttobecomeaTNCdriver
basedontheinformationcontainedintheirbackgroundcheck?

a. Arepotentialdriversnotifiediftheyfailedtheirbackgroundcheck?

TheCitylackssufficientknowledgetorespondtothisquestion.

i.Ifso,howmuchdetailaretheyprovidedaboutthereasonsfortheir
rejection?

ii.Ifso,aredriversabletoappealtherejection?

42Seehttps://oag.ca.gov/fingerprints/locations
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b. Whatarethecriteria,ifany,forwaivingordisregardinganormally-
disqualifyingcriminalrecord?

TheCitylackssufficientknowledgetorespondtothisquestion.

i.Isthereaprocessforanapplicanttorequestawaiverunderthese
criteria?

ii.Inwhatform(website,individuale-mail,meeting,etc.)isthe
processcommunicatedtotheapplicant?

8. Dofingerprint-backgroundchecksreturnresultsonarrestsand/orfinal
dispositions(e.g.,convictions)?

Withtheexceptionofarrestsforwhichanindividualiscurrentlyawaitingtrial,

onlyarrestswithcorrespondingconvictionsarereleasedbytheCADOJdatabase.See

responsetoQuestion1,above.TheFBIdatabasemayincludearrestswithout

correspondingdispositions.However,becauseCalifornialawprohibitsreportingon

arrestswithoutdispositions,anarrestinanotherstatethatlacksadispositionwouldnot

beincludedinaCADOJreport.43

a.Ifarrestsarereturnedwithoutcorrespondingfinaldispositionsin
backgroundcheckresults,cantheybereliedupontorejectadriver?

No.Californialawprohibitsagenciesandprivatecorporationsfromusingany

recordofarrestthatdidnotresultinaconvictionasafactorindetermininganycondition

ofemployment.SeeCal.LaborCode§432.7(a);seealsoGregoryv.LittonSys.Inc.,316

F.Supp.401,403(C.D.Cal.1970)(“[I]nformationconcerningaprospectiveemployee’s

recordofarrestswithoutconvictions,isirrelevanttohissuitabilityorqualificationfor

employment.”),modifiedonothergrounds,472F.2d631(9thCir.1972).Althoughwe

understandthatTNCsviewdriversas“partners”ratherthan“employees,”webelievethis

prohibitionshouldapplyequallytotheirpartners.

43See11C.C.R.§723.
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TheU.S.EqualEmploymentOpportunityCommissionsimilarlyprohibitsthe

disclosureofanarrestrecord,standingalone,todenyanemploymentopportunity.44

b.Ifarrestsmaybereliedupontorejectdrivers,whobearstheburdento
demonstratethatanarrestdidnotleadtoaconviction?

Asdiscussedabove,Californialawspecificallyprohibitsprivatecorporations

fromusinganyrecordofarrestthatdidnotresultinaconvictionasafactorin

determininganyconditionofemployment.AlthoughweunderstandtheTNCsview

driversas“partners”orindependentcontractors,webelievethesamerulewouldapply.

However,weunderstandthattrackingdowndispositionsisoneoftheservicesprovided

byfirmsassuchasCheckr.Assumingthatisthecase,TNCshavealreadyundertaken

thatburden.

9. Wouldrequiringfingerprint-basedbackgroundcheckshaveadisparate
impactonminoritycommunitiessuchasAfrican-AmericansorLatinoswho
areseekingtobecomeTNCdrivers?Ifso,explainyourresponseand
provideanyavailablestatisticaldataontheratethatAfrican-Americans,
Latinos,WhitesandAsiansarerejectedduetofingerprintbasedbackground
checks.

Totheextentthatfingerprint-basedbackgroundchecksorcommercial

backgroundchecksreportincompleteinformationsuchasarrestswithnodispositions,

andtotheextentthatanemployerreliesonsuchinformationinmakinganemployment

decision,criminalbackgroundchecksmayhaveadisparateimpactonminority

communities.

IthaslongbeendocumentedthatracialminoritygroupsincludingAfrican-

Americansarearrestedatsubstantiallyhigherratesthanwhiteindividuals.45Thus,any

44See“EnforcementGuidanceontheConsiderationofArrestandConvictionRecordsinEmployment
DecisionsUnderTitleVIIoftheCivilRightsActof1964,asamended,42U.S.C.§2000eetseq.,”Apr.
25,2012,at12.
45See,e.g.,Gregoryv.LittonSys.Inc.,316F.Supp.401,403(C.D.Cal.1970).
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policythatdisqualifiesprospectiveemployeesonthesolebasisofanarrestrecordwould

likelyhaveadisparateimpactonminoritycommunities.46

TheNationalEmploymentLawProject(NELP)assertsthatminoritycommunities

aremoreheavilydisadvantagedbytheincompletenessoftheFBIdatabase,whichwould

beusedinafingerprint-basedbackgroundcheckprocess.NELParguesthatbecausethe

FBIdatabaseismissingfinaldispositioninformationforalargepercentageofrecords,

African-Americansareatadisadvantageinthebackgroundcheckprocessduetotheir

relativelyhigharrestrate.47ButthisisnotanissueinCaliforniabecauseCADOJis

prohibitedfromdisclosingarrestinformationfromitsowndatabaseortheFBIdatabase

withoutcorrespondingdispositioninformation.48California.LaborCode§432.7(a)

similarlyprohibitsemployersfromusinginformationofanarrestthatdidnotleadtoa

convictionasafactorinmakingemploymentdecisions.Althoughweunderstandthe

TNCsviewtheirdriversasindependentcontractors,notemployees,webelievethat

applyingthesameruletoTNCswouldmitigateanydisparateimpact.SeeResponsesto

Questions8and8(a).

10.ForTNCsthatcurrentlyuseit,ifafingerprint-basedbackgroundcheck
turnsuppotentiallydisqualifyinginformationaboutaTNCdriverapplicant,
doestheTNCconductafurtherreviewoftheapplicanttodetermineifthere
aresomemitigatingfactorsorotherinformationthatshouldbetakeninto
accountbeforedecidingtoaccept/rejectanapplicant?Ifso,describethat
process.

TheCitylackssufficientknowledgetorespondtothisquestion.

46Seeid.
47SeeMadelineNeighlyandMauriceEnsellem,“Wanted:AccurateFBIBackgroundChecksfor
Employment,”NationalEmploymentLawProject,July2013,at3.
48See11C.C.R.§723.
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11.IfaSSN-basedbackgroundcheckturnsuppotentiallydisqualifying
informationaboutaTNCdriverapplicant,doestheTNCconductafurther
reviewoftheapplicanttodetermineiftherearesomemitigatingfactorsor
otherinformationthatshouldbetakenintoaccountbeforedecidingto
accept/rejectanapplicant?Ifso,describethatprocess.

TheCitylackssufficientinformationtorespondtothisquestion.

12.WhereataxicompanyorlicensedTransportationCharterParty(TCP)or
PassengerStageCorporation(PSC)hashiringpracticesinplacethatare
responsivetoQuestions7-11,pleasedescribe.

TheCityisnotfamiliarwiththehiringpracticesoftaxicompanies,TCPorPSC

operators.

13.WouldsubjectingallprospectiveTNCdriverstoafingerprint-based
backgroundcheckviolateanystatestatute,federalstatute,decisionallaw,
policy,order,rule,ordirective?Ifsoidentifyeverysuchstatestatute,
federalstatute,decisionallaw,policy,order,rule,ordirectiveandexplain
howafingerprint-basedbackgroundcheckwouldresultinaviolation.

ItdoesnotappearthatsubjectingprospectiveTNCdriverstoafingerprint-based

backgroundcheckwouldviolateanystateorfederalstatute,decisionallaw,policy,order,

rule,ordirective.

14.Whatwouldbethebenefit(s),ifany,inrequiringallprospectiveTNCdrivers
toundergoafingerprint-basedbackgroundcheck?

Requiringfingerprint-basedbackgroundcheckswouldbardriver-applicantswhohave

aconvictionforanydisqualifyingoffenses.Afingerprint-basedbackgroundcheck

wouldalsofinddriver-applicantswithcriminalrecordswhousemultiplealiasesand/or

fraudulentSocialSecuritynumbers,whichmayconcealadisqualifyingconviction.

RelyingoncommercialbackgroundinvestigatorsalonemaynotalertTNCsthatdriver-

applicantshavebeenconvictedofidentitytheft.Forexample,UberDrivers#9and#10

intheDALawsuitbothhadcriminalconvictionsforidentitytheft,whichtheLos

AngelesandSanFranciscoDistrictAttorneysbelievewerenotdetectedbyUber’s
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commercialbackgroundinvestigatorbecausethatfirmdoesnothaveaccessto

governmentcriminalhistorydatabases.49

15.DoestheCommissionhavetheauthoritytoreviewrecordscollectedbya
thirdpartyofficeotherthantheCADOJ?PublicUtilitiesCodeSection
308.5allowsdesignatedpeaceofficerstherighttoseeDepartmentofJustice
statesummarycriminalhistoryinformation.Doesthisauthorityextendto
thirdpartycollectedcriminalbackgroundchecks?

ItdoesnotappearthatPublicUtilitiesCode§308.5giveslimitedpurposepeace

officersassignedtoinvestigateconsumercomplaintand/orrailwaysafetytheauthorityto

receiveRAPsheetsfromtheCADOJforprospectiveTNCdrivers.ButtheCommission

alreadyhastheauthoritytoreceivetheserecordsthroughPenalCode§11105,which

providesasfollows[emphasisadded]:

(b)TheAttorneyGeneralshallfurnishstatesummarycriminalhistory
informationtoanyofthefollowing,ifneededinthecourseoftheirduties,
providedthatwheninformationisfurnishedtoassistanagency,officer,orofficial
ofstateorlocalgovernment,apublicutility,oranyotherentity,infulfilling
employment,certification,orlicensingduties,Chapter1321oftheStatutesof
1974andSection432.7oftheLaborCodeshallapply:

10)Anyagency,officer,orofficialofthestateifthecriminalhistory
informationisrequiredtoimplementastatuteorregulationthatexpressly
referstospecificcriminalconductapplicabletothesubjectpersonofthe
statesummarycriminalhistoryinformation,andcontainsrequirementsor
exclusions,orboth,expresslybaseduponthatspecifiedcriminalconduct.
Theagency,officer,orofficialofthestateauthorizedbythisparagraphto
receivestatesummarycriminalhistoryinformationmayalsotransmit
fingerprintimagesandrelatedinformationtotheDepartmentofJusticeto
betransmittedtotheFederalBureauofInvestigation.

IftheCommissionweretoadoptaregulationrequiringTNCdriverapplicantsto

submittoafingerprint-basedcriminalhistorybackgroundcheck,underCal.PenalCode§

11105(b)(10),theCommission–notaTNCoritscommercialbackgroundinvestigator–

49SeeAppendixA,DALawsuit,at31.
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wouldreceivecriminalhistoryinformationfromCADOJ,butonlyinformationthat

includesadisposition.50

CONCLUSION

WeappreciatetheAssignedCommissioner’sthoughtfulquestionsonthesubject

ofcriminalhistorychecksforTNCdrivers,andurgetheCommissiontoadoptahybrid

backgroundcheckmodel.

Dated: August29,2016 Respectfullysubmitted,

By: /s/
IvarC.Satero
AirportDirector
SanFranciscoInternationalAirport

By: /s/
EdwardD.Reiskin
DirectorofTransportation
SanFranciscoMunicipalTransportation
Agency

50Alternatively,theCommissioncouldrequireapplicant-driverstoobtaintheirownRAPsheets,which
wouldthenbesubmittedtotheTNCsforassessment.IndividualscanreceivetheirownRAPsheetby
payinga$25processingfeetotheCADOJandprovidingLiveScanfingerprints.See
https://oag.ca.gov/fingerprints/security.
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