A Finmeccanica Company
By Email and U.S. Mail

August 12, 2013

Mr. Edward D. Reiskin
Director of Transportation
San Francisco Municipal
Transportation Agency
One South Van Ness Ave., 7th floor
San Franciso, CA 94103

Ms. Trinh Nguyen
Senior Program Manager
San Francisco Municipal
Transportation Agency
One South Van Ness Ave., 7th floor
San Franciso, CA 94103

Mr. John Haley
Director of Transit
San Francisco Municipal
Transportation Agency
One South Van Ness Ave., 7th floor
San Franciso, CA 94103
Re:

Request for Qualifications – Procurement of Light Rail Vehicles
CONTRACT No. SFMTA-2013-19 QUALIFICATION PROTEST

Dear Messrs. Reiskin, Haley and Ms. Nguyen:
This Letter constitutes AnsaldoBreda’s formal protest (“Protest”) to SFTA’s wrongful findings with respect to AnsaldoBreda’s
eligibility to fully compete for the above referenced Contract.
AnsaldoBreda timely submitted its Statement of Qualifications (SOQ) as regards the above-referenced procurement and this
information was reviewed by SFMTA thereafter. By correspondence dated August 6, 2013, SFMTA advised AnsaldoBreda that
according to the criteria set forth in the Request for Qualifications (RFQ) its SOQ was scored as 49 and thus fell below the 50 point
competitive range threshold by one point.. As a result, SFMTA would not permit AnsaldoBreda to proceed to the Request for
Proposal (RFP) phase of the procurement.
Based upon review of the RFQ criteria, Quantitative Score Evaluations and governing standards, AnsaldoBreda submits this
qualification protest challenging the evaluation process as performed in this instance which has yielded an arbitrary and capricious
determination inconsistent with proper procedure.
Basis of Protest
Pre-qualification requirements are by their nature an exception to the obligations of public agencies to promote maximum
competition through competitive processes and thus, it is of paramount importance, that the prequalification process itself be fair,
uniform, objective and untainted by evidence of improper favoritism or exclusion. Pursuant to Cal. Pub. Cont. Code §§ 20101
California public agencies are required to establish and apply equally to all potential bidders a uniform system of rating based upon
objective criteria.
Objective scoring, the backbone ofany pre-qualification process, is of particular importance. AnsaldoBreda’s review of the SOQ
determination by SFMTA demonstrates that it was flawed by error with respect to both uniformity and objectivity based on SFMTA’s
own written standards, and was in fact, arithmetically incorrect which errors were material to the overall total score accorded
AnsaldoBread. These errors resulted in AndaldoBreda’s improper elimination from the competitive process.
In this regard, note first the evaluation sheet of Panelist 4. While the Evaluation Summary shows that Panelist 4 scored “8” with
respect to item 8 “Production Schedule Solutions,” Panelist 4’s handwritten evaluation shows that “9” was overwritten, that is “8”
was changed to “9”. Because Panelist 4 failed to tally its Total Score as required by the form and process, this error was not
evident to SMFTA in calculating the Evaluation Summary and it erroneously transcribed the score as “8” penalizing AnsaldoBreda.
Second, the scoring of item 5 “Weight Compliance” was patently arbitrary and capricious at minimum with respect to 4 of the 5
evaluations. In this category, panelist 3 purportedly considering the same information with the same objectivity as the other
panelists has scored this item at “0” where three of the other panelists scored weight compliance at 4, and the final panelist at 5.
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AnsaldoBreda’s SOQ, as required, provided its experience and past performance as a design and manufacturing prime contractor for
five electrically powered rail transit vehicles projects one of which was required to be for a U.S. customer. With respect to “Weight
Compliance,” the materials provided by AnsaldoBreda which were not challenged or questioned by SMFTA, show that three of the
five projects as delivered met or bettered the contract weight restrictions. The fourth project, an SFMTA procurement, indicated a
small weight overage which was resolved satisfactorily in project close out without assessment of any liquidated damages or other
penalty but which, had it not been so resolved, could have been proven by AnsaldoBreda to be the result of modifications requested
by the customer. A fifth project resulted in an overweight penalty which was paid by AnsaldoBreda.
The RFQ at page 9 sets out the objective scoring criteria for item 5 “Weight Compliance” as follows:
“Unacceptable – Weight goals in contract are not achieved in the majority of examples provided. Missing significant information in
SOQ.” The scoring range for the Unacceptable category for Weight Compliance is shown as 0-4.
“Acceptable – Weight goals in contract are not met in fewer than half of the examples provided, and reasons for failure to meet are
not linked to client requests. Missing minor information in SOQ.” The scoring range for the Acceptable category for Weight
Compliance is shown as 5-7.
“Exceeds – Weight goals in contract are met or beaten. Any failure to meet weight requirements can be clearly aligned to a
customer-requested change. No significant missing information in SOQ.” The scoring range for the Exceed category for Weight
Compliance is shown as 8-10.
Based on these criteria, where three of the five examples provided by AnsaldoBreda met or exceeded contract weight goals and no
panelist commented that any information was missing, SFMTA’s own evaluation standards required a minimum score of “5” in
the Weight Compliance category. The lower grades of zero and four, as given here to AnsaldoBreda by four of the five evaluators is
by definition arbitrary, capricious and inconsistent with proper procedure. (While such information is not presently available to
AnsaldoBreda it would further demonstrate the improper nature of the SFMTA’s scoring if panelist 3 gave any proposer with a single
instance of weight non-compliance more than a zero score.) SFMTA’s scoring approach as evidenced here is simply not
sustainable under California decisional law. See Schram Const. Inc. v. Regents of the Univ. of California, 187 Cal App. 4th 1040,
1051-52 (Cal Ct App 2010) (public entity’s determination may not be arbitrary, capricious, lacking in evidentiary support or
inconsistent with proper procedure).
Conclusion
Recalculation of AnsaldoBreda’s quantitative evaluation based upon the minimum weight scores permissible pursuant to SFMTA’s
criteria and standards yield a total score of 50.8 with only one category ranked as unacceptable – well within the competitive range.
Accordingly, AnsaldoBreda respectfully requests that SFMTA withdraw its August 6, 2013 flawed evaluation and find that
AnsaldoBreda, is in fact, eligible to proceed to the RFP phase of the procurement.
Should SFMTA deny this Protest Ansaldobreda reserves its right to raise additional grounds based on a complete review of the
scoring of all proposers, which information will if necessary be sought by separate procedures.
Thank you for your consideration.
Sincerely,

Mauro Melani
General Manager
AnsaldoBreda, Inc.
Attachment:
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AnsaldoBreda, Inc.
101 The Embarcadero, Suite 210, San Francisco, CA 941005
Phone: 1(925)252-9800 / Fax 1(925)252-9810

By email and U.S. Mail
August 23, 2013
Mr. Andrea Pepi
AnsaldoBreda SpA
Via Ciliegiole 110/b – 51100
Pistoia, Italy
Subject:

Request for Qualifications – Procurement of Light Rail Vehicles.
Contract No. 2013-19 – LRV4 Procurement
Protest of AnsaldoBreda

Dear Mr. Pepi:

Edwin M. Lee
Mayor
Tom Nolan
Chairman
Cheryl Brinkman
Vice-Chairman
Leona Bridges
Director
Malcolm Heinicke
Director
Jerry Lee
Director
Joél Ramos
Director
Cristina Rubke
Director
Edward D. Reiskin
Director of
Transportation

One South Van Ness Ave.
Seventh Floor
San Francisco, CA 94103
Tele: 415.701.4500
www.sfmta.com

The San Francisco Municipal Transportation Agency (SFMTA) received a
protest letter dated August 12, 2013 from Mauro Melani, General Manager,
AnsaldoBreda, Inc., purportedly on behalf of AnsaldoBreda SpA
(AnsaldoBreda).
We note that the letter did not follow the lines of
communication for AnsaldoBreda SpA as provided in its Statement of
Qualifications (SOQ) – that is, it was neither submitted by AnsaldoBreda SpA
nor one of the persons listed in the SOQ authorized to represent
AnsaldoBreda SpA. Nevertheless, we will respond to the allegations in your
letter.
Background
In response to a Request for Qualifications (RFQ), AnsaldoBreda submitted an
SOQ on April 22, 2013. SFMTA conducted a thorough evaluation of the SOQs
received from four respondents (including AnsaldoBreda), including verifying
information in the SOQs from project references. On August 6, 2013, the
SFMTA sent AnsaldoBreda a letter notifying the company that its score of 49
out of 100 points did not qualify AnsaldoBreda to proceed to the next phase of
the procurement process (submission of proposals in response to a Request
for Proposals). The minimum score to be eligible to proceed to the next round
was 50. This protest followed.
Protest
AnsaldoBreda states that a pre-qualification process must have a uniform
system of rating based on objective criteria. AnsaldoBreda does not allege
that the SFMTA’s rating system did not apply to all companies who submitted
SOQs or that the criteria for evaluation were not objective.
Rather,
AnsaldoBreda contends (1) that the results of the scoring revealed arithmetic

error that was detrimental to AnsaldaBreda or (2) that the evaluators scored in
an arbitrary and capricious manner with respect to one of the criteria.
(1) Alleged Arithmetic Error
AnsaldoBreda claims that Panelist 4’s score for item 8 “Production Schedule
Solutions,” was overwritten, changing an “8” to a “9.” AnsaldoBreda further
claims that this result was not captured in the total. Although we acknowledge
that the copy of the scoresheet provided is not clear, our review of the original
evaluation form reveals the number to be an “8” that was changed from a “7.”
This fact was confirmed with Panelist 4 at the time of the scoring. We are
attaching another copy which may be more clear than the copy originally
provided to you.
(2) Weight Compliance
AnsaldoBreda next alleges that the scoring of the “Weight Compliance”
criterion by four of the five panelists was arbitrary and capricious. 1
Courts give the greatest deference possible to the agency's proposal
evaluation. See Gulf Group Inc. v. United States, 61 Fed.Cl. 338, 351 (2004);2
Overstreet Elec. Co. v. United States, 59 Fed.Cl. 99, 117 (2003); Mike Moore's
24-Hour Towing v. City of San Diego, 45 Cal.App.4th 1294, 1305-1306 (1996).
The review is limited to an inquiry into whether the decision was arbitrary,
capricious or entirely lacking in evidentiary support. Citizens for Improved
Sorrento Access, Inc. v. City of San Diego, 118 Cal. App. 4th 808, 814 (2014).
If there is a reasonable basis for the agency’s decision, the court will not
overturn it and may not substitute its judgment for that of the agency. Cube
Corp. v. United States, 46 Fed.Cl. 368, 374 (2000).
Based on the above authority, we find that there was ample evidence to
support the scoring of the evaluation panelists.

1

AnsaldoBreda cites California Public Contract Code Section 20101. Notably, San
Francisco, as a chartered city and county, has home rule powers and is not bound by the
provisions of Section 20101 in establishing procurement procedures. MCM Const. Inc. v.
City & County of San Francisco, 66 Cal. App.4th 359, 372 (1998), citing R&A Vending
Services, Inc. v. City of Los Angeles, 172 Cal.App.3d 1188, 1192(1985).
2
The City may properly look to federal authority for standards applicable to bid protests.
California courts are "strongly persuaded by decisions relating to federal procurement
bidding." Pacific Architects Collaborative v. State of California, 100 Cal. App. 3d 110, 125
(1979).

The criteria for “Unacceptable” for the Weight Compliance category, meriting
scores in the 0-4 range, was as follows:
Unacceptable – Weight goals in contract are not achieved in the majority of
examples provided. Missing significant information in SOQ.” (emphasis
supplied).
The criteria for “Acceptable,” with a scoring range of 5-7, was as follows:
Acceptable – Weight goals in contract are not met in fewer than half of the
examples provided, and reasons for failure to meet are not linked to client
requests. Missing minor information in SOQ.
AnsaldoBreda listed five projects in its SOQ. The two U.S. examples were
clearly overweight. Details extracted from AnsaldoBreda’s SOQ are provided
below:
Section
D.1

Project
LACMTA

D.2

SFMTA

Contract Weight
144,000 lbs.

Actual Weight
149,900 lbs.
(overweight by 5,900lbs)
75,984 lbs. + 933lbs. =79,120 lbs.
76,917 lbs
(overweight by 2,203lbs)3

With respect to the three European projects listed (Naples, Milan, Madrid),
AnsaldoBreda did not provide all information requested in the RFQ. Section
4.c.3.5 of the RFQ states: “Weight compliance information shall include
vehicle weight specified in the contract, and the final actual average
weight of the vehicle” (emphasis supplied). Unfortunately, AnsaldoBreda did
not provide the actual average vehicle weight for these projects, nor did
AnsaldoBreda submit the actual contract requirements for vehicle weight.
Rather, AnsaldoBreda submitted axle weights (contractual and actual) for the
Milan project, with no information regarding the number of axles per vehicle.
Further, the axle weight provided for the Milan project was for an M1 unit with
3

The statements in your letter with respect to the SFMTA procurement are not accurate.
You state that there was “a small weight overage which was resolved satisfactorily in
project close out without assessment of any liquidated damages or other penalty but which,
had it not been so resolved, could have been proven by AnsaldoBreda to be the result of
modifications requested by the customer.” (Emphasis supplied.) First, the contract weight
listed in the above table includes modifications of 933 pounds requested by SFMTA.
Second, the closeout documents reveal that weight penalties of $303,935 were factored
into the settlement agreement. In compliance with contract requirements, SFMTA
assessed the weight penalty to any vehicle weight overage above 78,000 pounds.

VIA EMAIL AND U.S. MAIL
September 11, 2013
Giancarlo Fantappié
AnsaldoBreda SpA
Via Ciliegiole 110/b – 51100
Pistoia, Italy
Willie L. Brown, Jr., Esq.
188 Minna St Apt 35C
San Francisco, CA 94105
fax: 415-777-0360
Steven Kay, Esq.
Kay & Merkle
100 The Embarcadero, Penthouse
San Francisco, CA 94105
stevenkay@kmlaw100.com
Subject:

SFMTA Request for Qualifications: Contract No. 2013-19 – LRV4 Procurement
Director of Transportation Recommendation Re Appeal of AnsaldoBreda

Dear Sirs:
This responds to your August 29, 2013 letter on behalf of AnsaldoBreda SpA (AB) appealing the
SFMTA staff recommendation denying AB’s protest.
Background
On April 22, 2013, in response to a Request for Qualifications (RFQ), AB submitted a Statement of
Qualifications (SOQ). An SFMTA evaluation committee reviewed the SOQs received from four
respondents, including AB, as well as information gathered from references. On August 6, 2013,
the SFMTA notified AB that its score of 49 out of 100 points fell below the minimum competitive
score of 50 and that AB did not qualify to proceed to the next phase of the procurement process
(submission of proposals in response to a Request for Proposals). On August 12, 2013, AB filed a
protest, and on August 23, 2013, the Project Manager, Trinh Nguyen, denied the protest. AB then
submitted this appeal.
Decision
In making a decision about the AB appeal, I have reviewed the record of the selection committee’s
work to evaluate whether any defect AB alleges harmed the selection process. For reasons
discussed further below, I find that the record supporting the challenged aspects of the selection
panel’s determinations shows them to have been reasonable. Accordingly, while I value the
1 South Van Ness Avenue 7th Floor, San Francisco, CA 94103
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SFMTA’s long and continuing relationship with AnsaldoBreda and note that AB fell only one point
short of the minimum required score, after carefully considering AB’s objections and the record of
the panel’s actions, I recommend that the SFMTA Board of Directors uphold the panel’s decision
and not grant the appeal absent receipt of any further information addressing the discussion below.
Appeal
A.

Protest Procedures

AB alleges that the SFMTA did not follow its protest procedures because the Contract Manager’s
letter denying the protest gives the appearance of being a final SFMTA determination rather than
the “recommendation” described in the protest procedure. This is a matter of semantics rather than
substance. As provided in the protest procedures, I have carefully reviewed the AB appeal. This
letter stands as my recommendation to the SFMTA Board of Directors. Should you wish to address
the Board, you should anticipate that the Board will, at their meeting scheduled for Tuesday,
September 17, consider my recommendation and consider authorizing issuance of the RFP to
qualified proposers.
B.

Qualification Standards
1.

Alleged Arithmetic Error

AB claims that Panelist 4’s score for item 8 “Production Schedule Solutions,” was overwritten,
changing an “8” to a “9.” AB further claims that this result was not captured in the total, which was
left blank by the evaluator. First, AB’s claim is inaccurate. Shortly after the selection panel
meeting at which the scoring was conducted the Contract Manager investigated Panelist 4’s intent
in making the change. The panelist stated that she had in fact changed a “7” to an “8.” I am
attaching a declaration, under penalty of perjury, from Ha Nguyen, Panelist 4, explaining her intent.
I trust this declaration will put this issue to rest. Second, even if AB’s claim were accurate, AB’s
total score would not reach the minimum competitive score of 50.
2.

Weight Compliance

AB next alleges that the scoring of the “Weight Compliance” criterion was arbitrary and capricious.
The RFQ indicates that Weight Compliance points would be awarded according to the following
relevant standards:
Unacceptable – Weight goals in contract are not achieved in the majority of examples
provided. Missing significant information in SOQ. (0-4 point range)
Acceptable – Weight goals in contract are not met in fewer than half of the examples
provided, and reasons for failure to meet are not linked to client requests. Missing minor
information in SOQ. (5-7 point range)

n:\ptc\as2013\1000417\00872175.d
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In other words, to warrant an “Acceptable” score in the 5-7 point range, AB had the burden to
provide all relevant information to demonstrate that it met the contract weight goals in at least three
of the five projects listed in its SOQ. The five members of the selection committee gave AB the
following scores: 0, 4, 4, 4, 5. As a result, four members of the panel were not persuaded that
AB’s SOQ demonstrated performance meeting the contract weight requirements for at least 3 of the
5 identified contracts. Only one member found AB’s SOQ to demonstrate such performance.
In reviewing the record before the selection committee, I conclude that:
a)
b)
c)
d)

AB met the weight standards in the Madrid contract;
AB did not meet the weight standards in the Los Angeles contract;
AB did not meet the weight standards in the San Francisco contract;
The selection panel had a reasonable basis for questioning AB’s compliance with the weight
standards in the Naples contract; and
e) The selection panel had a reasonable basis for questioning AB’s compliance with the weight
standards in the Milan contract.

As to the San Francisco contract, AB concedes that it delivered overweight vehicles but asserts that
SFMTA is precluded from relying on this information because the SFMTA had agreed to waive
penalties against AB arising from the overweight deliveries. AB’s argument fails for several
reasons. First, the SFMTA’s agreement to waive penalties against AB to settle a dispute did not
change the underlying facts, as the Closeout and Settlement Agreement between the City and
County of San Francisco and AB recounts them. The San Francisco contract specifically required
AB to deliver vehicles not to exceed 78,000 pounds. But AB delivered vehicles with an average
weight exceeding that standard. Second, nothing in the City’s release of claims against AB
addressed the future use of information about those facts or claims, and the release cannot
reasonably be read to limit the SFMTA’s ability to rely on facts relating to its own prior experience
with AB. Finally, in its SOQ, AB chose to rely on the San Francisco contract. AB could have
included a different contract. The selection panel evaluated the information that AB presented. AB
cannot selectively rely on its past performance for San Francisco only to the extent it is favorable to
AB. For all these reasons, I reject AB’s arguments as to the San Francisco contract.
The record AB provided as to the Naples and Milan contracts did not on its face conclusively
demonstrate compliance with the contract weight standards. Rather, the selection committee was
required to interpret inconclusive and incomplete information.
Section 4.c.3.5 of the RFQ (page 6) states: “Weight compliance information shall include vehicle
weight specified in the contract, and the final actual average weight of the vehicle.” In other words,
the RFQ requested that weight performance be explained in terms of the underlying contract
requirements for a full vehicle.
For the Naples project, AB submitted the following information:
Vehicle weight-contract:
Final actual average weight:

100.000 kg full load (12.500 kg per axle)
99.665 kg
n:\ptc\as2013\1000417\00872175.d
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As AB presented the information, it appears that the Naples contract specified weight in two ways:
on a per vehicle basis and on a per axle basis. The AB SOQ provides vehicle delivery information
only according to the vehicle standard – not according to the axle standard. A reasonable
committee member could have questioned whether this omission signified that the delivered
vehicles did not meet the per axle weight standard specified in the contract (e.g., for a vehicle with
fewer than 8 axles).
Even if the Naples vehicles met the weight requirements of the contract, AB was required to
demonstrate satisfactory weight compliance for both the Naples and Milan contracts to be scored in
the acceptable range (i.e., for at least three of the offered contracts, including Madrid as discussed
above).
For the Milan project, AB provided the following information:
Vehicle weight in contract:
Final actual average weight:

12.5 ton/axle
12.320 ton/axle max on M1 car

According to publicly available information that AB’s appeal letter confirms, there were “multiple
and differing cars” making up the 42-car Milan order. This is not uncommon in the purchase of rail
vehicles. The AB SOQ includes vehicle delivery information for only the M1 car, which is
apparently not a cab car. A cab car would typically be heavier than other cars, and significant
weight variations may arise among different kinds of trailing cars. A reasonable committee
member could have questioned whether AB’s choice to submit weight qualification information as
to only one of several car types signified that other cars did not meet contract weight requirements.
Indeed, in reviewing AB’s protest and appeal letters, I note that AB still has not provided any
information to document the axle delivery weight as to other cars.
Conclusion
For the reasons discussed above, I find that as to all matters that AB raises in its protest and appeal,
the selection committee’s conclusions were reasonable. I recommend that the SFMTA Board of
Directors, at its hearing on this matter scheduled for September 17, 2013, uphold the selection
panel’s findings. The time remaining before the SFMTA Board’s meeting on Tuesday, September
17, is AB’s last opportunity to provide the SFMTA with any written documentation that AB
delivered cars that complied with all weight specifications under both the Milan and Naples
contracts.
Sincerely,

Edward D. Reiskin
Director of Transportation
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Attachment: Declaration of Ms. Ha Nguyen
cc:

Mr. John Haley, SFMTA Director of Transit
Ms. Trinh Nguyen, Project Manager
Mr. Andrea Pepi, AnsaldoBreda SpA
Mr. Bruno Siller Tasselli, AnsaldoBreda SpA
Ms. Patrizia Nuti, AnsaldoBreda SpA
Mr. Cristiano Torresi, AnsaldoBreda, Inc.
Mr. Mauro Melani, General Manager AnsaldoBreda, Inc
Ms. Julia Friedlander, SFMTA General Counsel
Project File
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