
   
 

   
   

 

  

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE 

STATE OF CALIFORNIA 

 

Order Instituting Rulemaking on Regulations 
Relating to Passenger Carriers, Ridesharing, And 
New On-Line-Enabled Transportation Services 

 
R.12-12-011  

(Filed December 20, 2012) 
 

 
 

SAN FRANCISCO’S MOTION TO STAY RESOLUTION APPROVING 
AUTHORIZATION FOR WAYMO AUTONOMOUS VEHICLE PASSENGER SERVICE 

PHASE 1 DRIVERLESS DEPLOYMENT PROGRAM 
 

 
 
JEFFREY P. TUMLIN 
Director of Transportation 
San Francisco Municipal Transportation Agency 
One South Van Ness Avenue, 7th Floor 
San Francisco, CA 94103 
(415) 646-2522 
jeffrey.tumlin@sfmta.com 
 
TILLY CHANG 
Executive Director 
San Francisco County Transportation Authority 
1455 Market Street, 22nd Floor 
San Francisco, CA 94103 
(415) 522-4832 
tilly.chang@sfcta.org 
 
RICH HILLIS 
Planning Director 
San Francisco Planning 
49 South Van Ness Avenue, Suite 1400 
San Francisco, CA 94103 
(628) 652-7411 
rich.hillis@sfgov.org 
 
 
Dated: August 16, 2023 
 



   
 

 1  
   

 

Pursuant to Rule 11.1 of the California Public Utilities Commission’s (“Commission” or 

“CPUC”) Rules of Practice and Procedure, the San Francisco Municipal Transportation Agency 

(“SFMTA”), the San Francisco County Transportation Authority (“SFCTA”), and the San Francisco 

Planning Department (collectively “San Francisco”) submit this motion to stay the authorization 

granted in Resolution TL-19144 (the “Resolution”) allowing Waymo LLC to initiate commercial 

service in Autonomous Vehicle (“AV”) Passenger Service Phase I Driverless Deployment Program in 

San Francisco with no limitations on geographic area, service hours and fleet size; San Francisco does 

so to preserve the status quo pending a decision by the full Commission on San Francisco’s 

forthcoming application for rehearing.  And at the same time San Francisco is filing a similar motion 

for a stay as to the companion resolution for Cruise LLC (“Cruise”).  
 

I. INTRODUCTION 

On August 10, 2023, the Commission approved Waymo’s Tier 3 Advice Letter to allow 

Waymo to initiate commercial driverless AV Passenger Service in San Francisco throughout the entire 

city—including its downtown core, 24 hours a day, 7 days a week—including peak travel hours, with 

no limit on fleet size.  Waymo’s Advice Letter was granted despite the Commission’s 

acknowledgement that the performance of Waymo’s driverless AVs, currently in testing, have 

interfered with passenger and public safety, including through street interference incidents with first 

responder operations, public transit, street construction workers, and the flow of traffic generally.1  

The continual occurrence of AV incidents indicates that the technical issues that have caused 

these incidents have not been resolved and are likely to increase as AV companies scale their 

operations.  Waymo claims that it has over 100,000 sign-ups for its waitlist. 2  Though it has stated that 

it intends to scale incrementally, it has not explained what its expansion plans are, even when asked 

directly by CPUC Commissioner Houck.3  But the authorization of fared service with no limitations 

                                                 
1 Resolution, at 12-13. 
2 Waymo, Waymo’s next chapter in San Francisco, (updated Aug. 11, 2023), 

https://waymo.com/blog/2023/08/waymos-next-chapter-in-san-francisco.html. 
3 Reporters’ Transcript, Order Instituting Rulemaking on Regulations Relating to Passenger Carriers, 

Ridesharing, and New-Online Enabled Transportation Services, Status Conference (“First Responder Status 
Conference Transcript”), August, 7, 2023 at. 50-51. 
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on geographic area, service hours and fleet size incentivizes expansion and it is reasonable to assume 

that Waymo will seek to expand at scale.  This could lead to a significant increase in the numbers of 

driverless AVs on San Francisco streets and this would likely increase driverless AV incidents that 

interfere with passenger and public safety, including through street interference incidents with San 

Francisco first responder operations, public transit, street construction workers, and the general flow of 

traffic.  Given that this unlimited expansion in fleet size will also allow AVs to operate fared driverless 

services during peak hours in the City’s most active transportation corridors, it is fair to assume that 

the number and impact of incidents will at least increase in proportion to the increase in fleet size.   

As described below, San Francisco will suffer serious harms from this expansion of driverless 

AV operations that will outweigh any potential harms from a minimal delay in commercial 

deployment Waymo may experience.  Further, San Francisco is likely to prevail on the merits in its 

forthcoming application for rehearing because, as San Francisco has discussed in previous filings,4 the 

Commission has abused its discretion in two ways.  First, it approved the Resolutions without any 

further conditions of approval tied to AV performance that would address and improve admitted 

public safety hazards.  Second, as indicated in the Commission’s own record, several thousand AVs 

operating at one time without restriction in San Francisco may result in significant environmental 

impacts; yet the Commission failed to comply with the California Environmental Quality Act (Pub. 

Resources Code §§ 21000 et seq., “CEQA”). 

San Francisco continues to share the Commission’s hope that automated driving may at some 

point improve street safety and offer other benefits to San Francisco travelers in terms of expanding 

the menu of transportation choices available in the city and enhancing equitable and accessible 

mobility for a wide population.  San Francisco does not make this Motion lightly, but respectfully 

requests the Commission preserve the status quo and stay the Resolutions during the pendency of its 

consideration of San Francisco’s forthcoming application for rehearing. 
 

                                                 
4 See San Francisco Comments on the Draft Resolution Approving Authorization for Waymo 

Autonomous Vehicle Passenger Service Phase 1 Driverless Deployment Program, filed May 31, 2023, at 5-6, 
19-23.   
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II. APPLICABLE LAW 

When ruling on a motion for a stay the Commission will consider: (1) whether the moving 

party will suffer serious or irreparable harm if the stay is not granted; (2) whether the moving party 

demonstrates a likelihood of success of prevailing on the merits; (3) the balance of harms to the public 

interest or to the other interested parties;5 and (4) any other factors relevant to a particular case.6  This 

is essentially the same standard California courts apply when deciding whether injunctive relief is 

appropriate.7  When a moving party is able to make a “strong showing on one of the factors, less of a 

showing is necessary on the other factors.”8  The Commission’s authority to provide injunctive relief 

“is firmly rooted in the California Constitution, the Public Utilities Code, and case law.”9   

 

III. ARGUMENT 

San Francisco seeks a motion to stay the authorization granted in Resolution TL-19144  to 

allow Waymo to initiate service in AV Passenger Service Phase I Driverless Deployment Program 

pending a decision by the full Commission on San Francisco’s forthcoming application for rehearing.  

This Motion meets each of the Commission’s four criteria for a stay. 

A. San Francisco Will Suffer Serious Harm if the Stay is Not Granted. 

To satisfy the first prong of the test, a moving party must proffer specific facts demonstrating 

irreparable harm.10  Demonstrating that a Commission decision could result in “substantial costs, 

                                                 
5 Id. at 8. 
6 See Order Granting Motion for Stay of Decision 08-01-031, Denying Rehearing, and Ordering 

Defendant to Answer the Complaint (2008) Decision 08-04-044, 2008 Cal. PUC LEXIS 155*, at 13, 
(Commission stayed default judgment where moving party alleged that notice of complaint was served on 
improper agent.  Commission held that allegations raised due process concerns providing a “reasonable basis to 
grant a stay independent of any other factor we might otherwise consider”). 

7 2009 Cal. PUC LEXIS 423, at * 8.   
8 Id. 
9 Opinion: Decision Granting the Motion for a Temporary Restraining Order Regarding San Diego 

Gas & Electric Company’s Power Shut-off Plan (2009), Decision No. 09-08-030, 2009 Cal. PUC LEXIS 423, 
at * 6-7 (citing D. 01-1-046, at 12-13). 

10 Order Modifying D. 08-04-055, and Denying Rehearing of Decision, As Modified, and Denying 
Request for Stay (2008) Decision 08-09-044, 2008 Cal. PUC LEXIS 414, *, at 35-36, (moving parties failed to 
provide fact based affidavits establishing that challenged decision threatened viability of business enterprise), 
citing North Shuttle Service (1998) 67 Cal.App.4th 386, 392.  
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burdens, and risks to the people and communities” affected by the decision is sufficient to show the 

threat of serious or irreparable harm.11  In such a case, the Commission will act to preserve the status 

quo until such time that the Commission can issue a decision on the challenged issues.12 

San Francisco will suffer serious harm if Waymo is allowed expansion in the City with no 

limitations on geographic area, service hours and fleet size.  It is foreseeable that driverless AV 

operations will significantly expand in the near-term.13  And, as the Commission has acknowledged, 

the performance of Waymo’s driverless AVs currently in testing has interfered with first responder 

operations, public transit, street construction workers, and the flow of traffic generally.14  These 

impacts have come under a relatively limited scale of deployment, where AVs are not providing 

commercial driverless services in the entirety of the City’s downtown core or during peak travel hours.  

An unplanned stop (a regular occurrence) that interferes with other street users is now significantly 

more likely to happen in the middle of a busy downtown arterial road at peak travel hours, snarling 

traffic for hours at the expense of San Francisco’s residents, commuters, and visitors, particularly 

those reliant on public transit.  

Since the reported launch of driverless operation, members of the public and city employees 

have reported more than 600 incidents of driverless AV operation that interfere with street 

operations.15 

                                                 
11 2009 Cal. PUC LEXIS 423, at * p. 8. 
12 Id. 
13 General Motors Company Q2 2023 Earnings Conference Call (July 25, 2023), 

https://investor.gm.com/events/event-details/general-motors-company-q2-2023-earnings-conference-call; Joe 
Eskenazi, ‘Blanket the city:’ CEO says SF can handle 10x more Cruise driverless vehicles, Mission Local, 
https://missionlocal.org/2023/08/cruise-origin-waymo-robotaxi-driverless-car-autonomous-vehicle-california-
public-utilities-commission/ (last visited August 11, 2023). 

14 Resolution, at 12-13. 
15 As Commissioner Shiroma observed at the CPUC’s August 10, 2023 Voting Meeting, “the 

Commission lacks, at present, sufficient information to evaluate in any comprehensive fashion the safety 
aspects of this mode of transportation, especially insofar as driverless AVs impact the ability of our first 
responders to carry out their lifesaving duties.  No federal or state regulations require Cruise or Waymo to 
report street interference incidents or the subset of those incidents that reflect emergency response interference 
events.  The reporting fails to provide a complete picture of AV performance and there are likely many more 
incidents.  Cruise and Waymo do not use the same definitions in discussing their performance, making industry 
representations of limited utility.” 
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1. Harm to San Francisco’s First Responder Agencies 

Unfortunately, many of these incidents involve interference with emergency response 

operations.  In the period between April 2022 and the date of this filing, the San Francisco Fire 

Department (“SFFD”) alone logged nearly 60 written reports of driverless AVs impeding their 

activities.16  This likely represents an undercount of the number of times an AV has interfered with 

SFFD emergency responses as incidents may go unreported and AV companies are not mandated to 

report any of these occurrences to state or federal regulators.17  The documented incidents include 

obstructing ingress or egress from fire stations, obstructing firefighter travel to emergency sites, 

contact or near misses between AVs and SFFD personnel or equipment (including hoses, in violation 

of California Vehicle Code (“CVC”) Section 21708), and unpredictable operations near a response 

zone.18  

For example, SFFD personnel witnessed a driverless Waymo AV that simply stopped on a high 

speed roadway in front of a Fire Department vehicle, rather than yielding the right of way and pulling 

to the right.  There have also been at least two incidents where a driverless Waymo AV stopped within 

15 feet of a fire station driveway (in violation of CVC § 22500).  On both occasions, the driverless 

AVs blocked fire vehicles from being able to leave their garages and respond to calls.  On April 25, 

2023, a Waymo vehicle blocked a narrow street where a fire truck was travelling, en route to an 

emergency call.19  The Waymo vehicle did not yield to the SFFD vehicle, and forced the fire truck to 

back up and take an alternate route to the emergency, delaying the response time.  In situations such as 

these, SFFD has to call for assistance from other SFFD vehicles that are further away from the 

emergency.  The resulting delays can have serious repercussions for both fire suppression, medical 

responses, and the lives of the people involved.  One report noted that it took over eight (8) minutes to 

                                                 
16 See Declaration of Darius Luttropp in Support of San Francisco’s Motion to Stay Resolution 

Approving Authorization for Waymo Autonomous Vehicle Passenger Service Phase 1 Driverless Deployment 
Program and San Francisco’s Motion to Stay Resolution approving Authorization for Cruise LLC’s Expanded 
Service in Autonomous Vehicle Passenger Service Phase I Driverless Deployment Program (“Luttropp Decl.) at 
⁋ 10 and Exhibit A. 

17 Id. at ⁋ 12. 
18 Id. at ⁋⁋ 15-16, and 19 -21. 
19 Id. at Exhibit A, at 15. 
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have a driverless AV moved from blocking a station.  And Waymo testified at the recent Status 

Conference/All-Party Meeting that the average response time to resolve their own count of 58 Vehicle 

Retrieval Events is ten (10) minutes.20  Every minute is critical in responding to a medical emergency 

and fires can double in size in just one minute, making even a one-minute delay dangerous and 

potentially life-threatening. 21  In another incident, on August 5, 2023, a Waymo driverless AV entered 

an active firefighting scene at the Legion of Honor.22  The Waymo driverless AV got in the way of 

firefighters holding a hose line and actively fighting a fire.  Rather than recognize the ongoing 

emergency and leave the scene, the Waymo driverless AV stopped between the fire engine and the 

source of the fire (a vehicle fire).  SFFD personnel had to be diverted from actively responding to the 

emergency in order to take over the Waymo vehicle and move it out of the way.23  These incidents are 

serious and negatively impact public safety.   

To date, although Waymo has represented that it is taking steps to remedy these issues in the 

short-term, the number of incidents with first responders continues to rise.  Despite this increase, the 

Resolution does not impose any conditions requiring the company to improve its performance or 

otherwise mitigate the impact on San Francisco residents and visitors.  It is foreseeable that incidents such as 

the ones cited will occur more frequently with expansion and lead to similar (or possibly more serious) 

harms.  SFFD is concerned that interference with SFFD emergency responses will only increase as the 

number of driverless AVs on San Francisco streets increase.24  

 Moreover, as Commissioner Genevieve Shiroma observed in her comments at the CPUC’s 

August 10, 2023 voting meeting, authorizing commercial deployment of driverless AV service at this 

time without addressing the ongoing street interference incidents is short-sighted.  Passengers and the 

public should not be endangered.  No passenger wants to be in a driverless AV that is interfering with 

                                                 
20 First Responder Status Conference Transcript, at 27, 29. Waymo has not explained what 

methodology was used to determine this average response time.  It is unclear if the count starts the second the 
unexpected stop occurs or only after it is determined that manual retrieval is necessary. 

21 Id. at ⁋⁋ 17-18. 
22 Id. at Exhibit A, at 55. 
23 Id. at ⁋ 16. 
24 Luttropp Decl. at ⁋ 13. 

 



   
 

 7  
   

 

first responders, transit, street workers or traffic generally.  First responders should not be delayed or 

prevented from doing their jobs, or forced to divert resources to deal with unpredictable driverless 

AVs.  As noted by leading experts, it is premature to make broad claims about driverless AV safety; 

AV providers have not driven enough miles to make any conclusions about their safety compared with 

human drivers.25  The Commission’s current New AV Data proceedings are a step in the right 

direction, toward requiring reporting of street interference safety incidents. 

2. Other Harms from AV Incidents 

In addition to some of the concerning incidents of interference with emergency response 

operations discussed above, driverless AV operation has also harmed San Francisco in other contexts.  

The Commission is aware that it is not collecting sufficient data, nor has it set the metrics and 

benchmarks to understand the impacts poor driverless AV performance is having on public safety.26  

This is evident from Commissioner Shiroma’s issuance of the Assigned Commissioner’s Ruling on 

Development of New Data Reporting Requirements for Autonomous Vehicles Driverless Deployment 

Program and last week’s status conference on driverless AV incidents with the San Francisco’s first 

responders.   

Earlier this year, a driverless Waymo AV encroached on in-street construction areas, 

potentially putting on-street workers at risk.  On January 13, 2023, the driverless AV drove into the 

middle of a construction site and stopped right before rolling into an open trench where San Francisco 

city employees were working.27  This June, driverless Waymo AVs also recently stalled at two 

                                                 
25 Dr. Phillip Koopman, Written Testimony of Dr. Phillip Koopman, IDC Subcommittee Legislative 

Hearing (July 26, 2023) 
https://users.ece.cmu.edu/~koopman/pubs/Koopman2023_EC_Testimony_AV_Safety.pdf (“False: Claim [that] 
current data proves that computer drivers are safer with regard to fatalities. The industry needs 100 million more 
miles (at least) to support such a claim." at 10; “Q: Are computer drivers safer than human drivers? A: We have 
1 or 2 or 3 million miles of robotaxi operation now, depending on the company. At 100 million miles or more 
between human driver fatalities, it's another 97 million or more miles before we might confirm computer drivers 
are safer – assuming there are zero fatalities before then.” at 12. 

26 SFCTA, TNCs 2020: A Profile of Ridehailing in California, (last accessed Aug. 16, 2023), 
https://www.sfcta.org/projects/tncs-2020-profile-ride-hailing-california  

27 Phil Mayer, Self-driving car stops at SF construction site, Waymo responds, KRON 4 (January 16, 
2023) https://www.kron4.com/news/bay-area/self-driving-car-stops-at-sf-construction-site-waymo-responds/ 
(last visited August 16, 2023). 
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intersections seemingly due to road closures related to the 2023 Pride Parade.28  These stops 

contributed to already heavy traffic (there was also a San Francisco Giants game nearby), impacting 

transit and other road users. 

B. The Balance of Harms Weighs in Favor of a Stay. 

The second factor to which the Commission looks in determining whether a stay is warranted 

balances the harm that will be faced by the moving party if no stay is granted against the potential 

harm faced by the non-moving party if the stay is granted.  When weighing these factors, the 

Commission “generally appl[ies] a public interest analysis which balances harm to the application (or 

public interest) if the stay is denied and the decision is later reversed, against the harm to the other 

parties (or public interest) if the stay is granted and the decision is affirmed.”29 

The harm to Waymo is minimal.  A stay of the Resolution would allow the status quo to 

continue for the relatively short time that it takes for the Commission to consider San Francisco’s 

forthcoming application for rehearing.  There would be no impact on the ability to test and collect data 

in San Francisco, no reduction of the driverless AVs already on the road in San Francisco, and would 

not impact Waymo’s operations in, or expansion to, other cities.  A stay would only result in delaying 

Waymo’s commercial deployment of driverless AVs in San Francisco, a city where Waymo tests 

extensively.30  A delay of further expansion in San Francisco will not shut Waymo’s business down or 

stunt the development of Waymo’s self-driving technology. 

In summary, as described above, considering past performance, commercial expansion into the 

San Francisco’s densest corridors and peak traffic hours will greatly exacerbate the harms to first 

responder operations, public transit, street construction workers, and the flow of traffic generally.  

                                                 
28 J.R. Stone, 2 Waymo self-driving cars stall at SF Pride Parade street closures during heavy traffic, 

ABC 7 News (updated June 26, 2023), https://abc7news.com/waymo-stalled-self-driving-car-sf-pride-
robotaxi/13427435/. 

29 In the Matter of the Application of Sierra Pacific Power Company for an Order Authorizing the 
Construction of a Tie-In Line Between Two Existing Transmission Lines Near Hirschdale, in Nevada County, 
California (2007), Decision 007-08-034, 2007 Cal. PUC LEXIS 458, * at 16. 

30 Waymo, First Million Rider-Only Miles: How the Waymo Driver is Improving Road Safety, 
(updated Feb. 28, 2023), https://waymo.com/blog/2023/02/first-million-rider-only-miles-how.html. 
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These harms outweigh whatever impacts Waymo might face from a relatively brief delay in expansion 

in San Francisco.   
 

C. San Francisco is Likely to Prevail on the Merits of the Forthcoming Application 
for Rehearing. 

The third prong of the Commission’s inquiry is whether the moving party can demonstrate a 

likelihood of success on the merits of the underlying claim.  In San Francisco’s forthcoming 

application for rehearing, it will demonstrate that the Resolution abuses the Commission’s discretion 

by failing to consider demonstrated public safety impacts and violating CEQA.  Although these 

arguments shall be discussed in more detail in the forthcoming application, San Francisco provides a 

brief summary here. 

1. San Francisco is Likely to Prevail on its Argument that the Commission 
Abused its Discretion Approving the Resolution without Considering 
Public Safety Impacts. 

Section 5352 of Public Utilities Code, the Passenger Charter-Party Carriers’ Act (“TCP Act”) 

expressly vests the CPUC with jurisdiction over public safety: “It is the purpose of [the TCP Act] . . . 

to promote carrier and public safety through its safety enforcement regulations.”  The Commission 

itself has acknowledged this responsibility and its broad mandate to protect public safety.31  As the 

Commission observed in its Phase I Decision on Transportation Network Companies, under the TCP 

Act the “Commission's responsibility to public safety in the transportation industry should [not] be 

ignored and/or left for individual companies or the market place to control.”32  This jurisdiction over 

public safety is concurrent with the California Department of Motor Vehicles (“DMV”) and the 

DMV’s recent letter to the Commission does not state otherwise.33  

As Commissioner Shiroma observed at the Commission’s August 10, 2023 voting meeting, 

nothing in the CVC prevents the Commission, as a regulatory body that has jurisdiction over AVs 

acting as permitted charter-party carriers, from engaging in necessary fact gathering activities and 

providing prescriptive suggestions to ensure the safety of driverless AV operations, including public 

                                                 
31 Resolution, at 1, 8-9, 11, 12, 14, and 17. 
32 CPUC Decision 13-09-045, at 12. 
33 See Letter from DMV to CPUC dated August 4, 2023 Re: Rulemaking 12-12-011.  
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safety.  The Commission’s reliance on DMV acquiescence as a basis for declining to evaluate 

driverless AV performance and its effects on public safety is unreasonable and an abuse of discretion.  

Specifically, the Commission cannot rely on the DMV approval of Waymo’s operational design 

domain (“ODD”) to justify foregoing any limits on Waymo’s deployment.34  The Commission may 

narrow the Waymo ODD when Waymo seeks to operate as a charter-party carrier.  The DMV 

approval of the Waymo ODD sets a ceiling on Waymo driverless commercial deployment; it does not 

set a floor.  Nor does it foreclose the CPUC from imposing additional reporting requirements or public 

safety measures, as may be necessary under its authority to regulate charter-party carriers and ensure 

the safety of passengers and the public.  Approval of the Resolution to allow for deployment with no 

limitations on geographic area, service hours and fleet size, despite evidence of numerous street 

interference incidents between driverless AVs and first responder operations, public transit, street 

construction workers, and the flow of traffic generally ignores the mandates of the TCP Act’s mandate 

that the Commission promote public safety through its safety enforcement regulations and constitutes 

an abuse of the Commission’s discretion.  A failure to “consider an important aspect of the problem” 

is arbitrary and capricious.  California v. Bernhardt (N.D. Cal. 2020) 472 F. Supp. 3d 573, 610 (citing 

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co. (1983) 463 U.S. 29, 43; 

Greater Yellowstone Coal., Inc. v. Servheen (9th Cir. 2011) 665 F.3d 1015, 1030 (agency cannot 

ignore evidence “pointing in the opposite direction” from its conclusions) (internal citations omitted)).  
 

2. San Francisco is Likely to Prevail on its Argument that the Commission 
Abused Its Discretion by Failing to Conduct Environmental Review Under 
CEQA. 

The Commission’s continued refusal to conduct environmental review as required by CEQA 

also constitutes an abuse of discretion.  Noncompliance with CEQA is subject to the abuse of 

discretion provisions in the Code of Civil Procedure, which establishes abuse of discretion where an 

agency has not proceeded in the manner required by law, the order or decision is not supported by the 

                                                 
34 Resolution, at 12. 
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findings, or the findings are not supported by the evidence.35  The Commission’s Resolution violates 

CEQA’s mandate to study the environmental impacts that may result from its discretionary 

decisions.36  This is not a hard standard to meet; it is not necessary that the evidence show that impacts 

will result, but that they may.37  This is basic, black-letter CEQA law.  However, despite the fact that 

its own files and research in this very proceeding contain substantial evidence that the expansion of 

driverless AV ride-hailing fleets may result in significant environmental impacts, the Commission has 

declined to consider this evidence as required under CEQA.  Consequently, the Commission’s failure 

to consider relevant evidence is contrary to law and San Francisco is likely to prevail in a CEQA 

challenge to the Resolution.   

Substantively, the initiation of commercial driverless AV Passenger Service throughout all of 

San Francisco—during all hours of the day and night, including peak travel hours, with no limit on 

fleet size—goes well beyond the limited scope of the Commission’s Phase I approval in the 

Deployment Decision.  But rather than acknowledge its effective initiation of Phase II (which is 

scheduled to start no later than June 6, 2025, three years after the approval of Cruise’s Tier 3 Advice 

Letter by Resolution TL-19137), the Commission’s Resolution treats Waymo’s initiation as a “Phase 

I.A”, characterizing it as “one of the steps toward gathering the information necessary to performing 

CEQA review —if indeed CEQA review is needed.”38   

The Commission’s approach is tantamount to permitting operation of a project to determine 

how the project will adversely impact the environment.  This is exactly the opposite of what CEQA 

requires.  The Commission may not forgo environmental review or defer it until after it acts.  The 

approach undermines CEQA’s objective to inform decisionmakers and the public of a project’s 

environmental effects before approval so that significant effects can be avoided or reduced when it is 

                                                 
35 CEQA, § 21168 [incorporating “the provisions of Section 1094.5 of the Code of Civil Procedure” in a 

CEQA challenge].)  
36 CEQA, § 21065; see also, id. § 21080(d) (“If there is substantial evidence, in light of the whole 

record before the lead agency, that the project may have a significant effect on the environment, an 
environmental impact report shall be prepared.” [Emphasis added].) 

37 CEQA Guidelines, § 15064(f); Friends of B Street v. City of Hayward (1980) 106 Cal.App.3d 988; 
No Oil Inc. v. City of Los Angeles (1974) 13 Cal.3d 68. 

38 Resolution, at 19. 
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feasible to do so.39  Once environmental impacts occur, they cannot be undone.  In fact, had the 

Commission undertaken CEQA review of its Deployment Decision in 2020, many of the impacts we 

are witnessing now may have been avoided or minimized.  CEQA does not demand perfect 

information regarding a project’s environmental impacts, but adequacy and completeness, but it does 

require a good-faith effort at full disclosure.40  The Commission has failed to meet even this low bar.   

Moreover, by “incrementally” expanding Phase I without ever conducting any CEQA review, 

the Commission has failed to consider the “whole of [its] action,” including the Commission’s iterate 

discretionary approvals.41  CEQA “mandate[s]” that “environmental considerations do not become 

submerged by chopping a large project into many little ones—each with a minimal potential impact on 

the environment—which cumulatively may have disastrous consequences.”42  Here, San Francisco has 

identified the following potential environmental impacts of the Commission’s action that require 

analysis under CEQA.   

Emergency Access Impacts: Among the environmental impacts required to be studied under 

CEQA is a project’s potential to result in “inadequate emergency access” or “impair implementation 

of or physically interfere with an adopted emergency response plan.”43  The SFFD—one of the busiest 

in the nation and a responsible entity for San Francisco’s Emergency Response Plan44—has already 

logged nearly 60 written reports of driverless AV interference with fire department operations since 

April of 2022.  Unplanned stops by driverless AVs can impede ingress and egress at stations or access 

to the scene of an emergency.  According to City records, these stops take minutes and sometimes 

hours to clear as emergency personnel coordinate with the AV operators’ customer service, remote 

                                                 
39 CEQA Guidelines, § 15004(a) (“Before granting any approval” each lead agency shall consider the 

appropriate level of CEQA review.) 
40 See Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 522. 
41 CEQA Guidelines, § 15378(a), (c). 
42 Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263, 283–284. 
43 CEQA Guidelines, Appen. G. 
44 Luttropp Decl. at ⁋ 5; City & County of San Francisco. Emergency Response Plan. An Element of the 

CCSF Emergency Management Program. (updated May, 2017), https://sf.gov/sites/default/files/2022-
06/CCSF%20Emergency%20Response%20Plan_April%202008%20-
%20updated%20May%202017_Posted.pdf. 

 



   
 

 13  
   

 

advisors, and field support.  There is no dispute that driverless AV street interference stops and other 

improper interactions with first responders create hazards that violate the CVC—indeed, the 

Resolution acknowledges these conflicts in its findings.45  And yet, despite this uncontested evidence, 

the Commission neglected to perform the legally required analysis of these impacts.   

Air Quality and Transportation Impacts: Additionally, research regarding Transportation 

Network Companies operating ride-hailing fleets similar to Waymo indicates that these services 

actually induce and increase vehicle trips by 43 percent, as they shift people away from transit, 

bicycling, or walking, or facilitate a trip that would otherwise not be made at all.46  These additional 

trips increase greenhouse gas emissions47 and, even in zero emission vehicles degrade air quality by 

generating unregulated particulate matter, including from brake wear, tire wear, clutch wear, and road 

dust resuspension.  The additional driverless AV trips could also result in increased congestion that 

leads to transit delays.  These potential air quality and transportation impacts are clearly environmental 

impacts within the scope of CEQA.48  Despite the clear evidence in the record that this proposal may 

result in these impacts, the Commission’s Resolution authorizes additional commercial driverless AV 

trips without having analyzed any of these associated environmental impacts.  That the precise scope 

of these impacts may be difficult to quantify does not relieve the Commission of its legal obligation to 

prepare environmental review early enough in the planning process to enable environmental 

considerations to influence the project program and design.49  

The record before the Commission is replete with evidence of the reasonably foreseeable 

physical changes in the environment that may result from the broad expansion of driverless AV 

                                                 
45 Resolution, at 21 (Finding 15). 
46 SFCTA, TNCs & Congestion, Final Report (updated October 2018), 

https://www.sfcta.org/sites/default/files/2019-05/TNCs_Congestion_Report_181015_Finals.pdf. 
47 If the vehicles are not zero emission, as the law does not currently require them to be zero emission. 

San Francisco Planning Department. TNCs and Land Use Planning, (updated June 2022), 
https://sfplanning.org/sites/default/files/documents/citywide/TNCs-land-use/TNC_Land_Use_Study_2022.pdf  

48 See CEQA Guidelines, Appen. G, Air Quality (impacts would result if the project would “expose 
sensitive receptors to substantial pollutant concentrations”); Transportation (a project would result in impacts if 
it would “conflict with a program, plan, ordinance or policy addressing the circulation system, including transit, 
roadway, bicycle and pedestrian facilities.”) 

49 CEQA Guidelines, § 15004(b). 
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operations throughout San Francisco, without any limitations on geography, hours of operation, or 

fleet size.  The Commission’s decision approving this expansion without the analysis of these impacts, 

as CEQA requires, is an abuse of discretion likely to be enjoined by a court. 

 

D. Other Factors Also Support Staying the Decision. 

The Commission is aware that its previous decisions50 have not required AV companies to 

provide it with sufficient data to accurately analyze driverless AV performance as evidenced by the 

Assigned Commissioner’s Ruling on Development of New Data Reporting Requirements for 

Autonomous Vehicles Driverless Deployment Program filed on May 25, 2023, and the associated 

workshop on June 22, 2023.  Similarly, the Commission is aware that driverless AV deployment has 

interfered with first responder operations as shown by the Assigned Commissioner’s Ruling Setting 

Status Conference/All Party Meeting to Address Safety Issues Regarding Driverless Autonomous 

Vehicle Interactions with First Responders filed on July 26, 2023, and the associated status conference 

held on August 7, 2023.  San Francisco appreciates these efforts and the concerns motivating them are 

well-founded and at odds with the Commission’s approval of the Resolution here.  Further, the 

testimony at the status conference showed clear impacts to emergency response operations that the 

Commission has been on notice of for over a year and has declined to study under CEQA. 

Additionally, as San Francisco has discussed previously, it is unable to issue citations for 

moving violations to driverless AVs under the CVC because citing drivers for a moving violation is a 

type of arrest and that arrest comes with a number of procedures that assume the presence of a human 

driver.51  These generally involve the delivery and signing of a written notice to appear so the driver 

can be released from arrest.52  An automated driving system can neither be arrested, sign a notice to 

appear, nor appear in court as compared to a human driver who could be arrested for a sustained 

obstruction of first responders at an emergency.  As a result, San Francisco cannot use one of its key 

                                                 
50 Decision (D.) 20-11-046 as modified by D.21-05-017 (Deployment Decision); D. 18-05-043 
51 An exception to this is a violation captured by a red-light camera pursuant to CVC 21455.5 

which allows issuing a citation through the mail. Similarly, under CVC 40202, a parking citation may 
be served by attaching it under the windshield wiper or in another conspicuous place. 

52 See e.g. CVC Sections 40500 and 40504. 
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measures for enforcement to mitigate the harms caused by these CVC violations, making more 

measured deployment informed by accurate data reporting and performance benchmarks all the more 

important.   

IV. CONCLUSION 

The Commission knows that there have been serious performance issues with driverless AVs 

operating in San Francisco under its previous AV decisions (D. 20-11-046 as modified by D. 21-05-

017 (“Deployment Decision”); D. 18-05-043 (“Testing Decision”).  San Francisco’s streets, for 

reasons of history, geography, and weather, are some of the nation’s most challenging transportation 

environments.53  Approval of the Resolution will likely exacerbate these problems and this motion to 

stay should be granted.  This Resolution was approved despite the above documented violations of the 

CVC where compliance is required by CPUC General Order (G.O.) 157-D.  Generally, failure to 

comply with the terms of a permit should lead to suspension or revocation of that permit, not 

expansion of its terms. 

San Francisco is requesting the Commission comply with CEQA.  Not only is it required by 

law, it is good government. CEQA would inform the Commission of the environmental impacts of the 

proposed permits and identify permit conditions that address those impacts before they occur. 

Based on the foregoing, San Francisco respectfully request that the Commission preserve the 

status quo and stay the implementation of the Resolution pending the outcome of San Francisco’s 

forthcoming application for rehearing of Resolution TL-19144. 

                                                 
53 Rachel Swan, Waymo says dense S.F. fog brought 5 vehicles to a halt on Balboa Terrace street, San 

Francisco Chronicle (updated April 11, 2023), https://www.sfchronicle.com/bayarea/article/san-francisco-
waymo-stopped-in-street-17890821.php. 



           Misha Tsukerman
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